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Notice of Proposed Guidelines with 
Respect to Standardizing Money 
Market Fund Yield Quotations 
(File No. S7-568) 

Comment period expires 

7/31/75. 
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Set Forth in Accounting Series 
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U.S. v. Charles F. Raymond, et al. 
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Opinion 
34-11467 


Defendants sentenced in above 
matter regarding registration 
and anti-fraud violations, mail 
fraud and conspiracy in sale of 
securities of oil and gas drilling 
programs of Westland Minerals 
Corporation. 

U.S. v. Frank Morris, et al. and 

U.S. v. Donald Riddell 
Two indictments charge defend- 
ants with registration and anti- 
fraud violations in the offer and 
sale of unregistered securities in 
numerous states consisting of a 
contract of sale of collateral, 
which included truck tires, 
truck trailers and tractors. 

SEC v. American Commodity Ex- 

change, Inc.; et al. 
Complaint filed against 36 de- 
fendants, including 14 corpora- 
tions and 22 individuals, invol- 
ving the offer and sale of pur- 
ported options of commodity 
future contracts. 


In the Matter of Lee Petillon: 
Peripheral and minimal involve- 
ment in former employer's vio- 
lations. Proceedings dismissed 
without passing on legal issues 
involved. ¥ 

In the Matter of: American Natural 

Gas Company and Wisconsin Gas 

Company 
Memorandum Opinion and 
Order approving proposed 
distribution of common stock 
of utility subsidiary by holding 
company; exemption of holding 
company under section 3(a)(1); 
and related matters. 


Notice of Adoption of Amendments 
to Rules 10a-1 and 10a-2 and of 
Solicitation of Public Comments on 
Certain Proposals to Further Amend 
Those Rules (File No. S$7-515) 
Comment period expires 8/1/75. 
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FREEDOM OF INFORMATION ACT 
Release No. 10/June 11, 1975 


In the Matter of Request of 

JEFFREY B. ALBERT 

for certain investigatory records relating to Photon, Inc. 
DENIAL OF REQUEST 


On May 12, 1975, the Commission received the instant 
appeal from the determination of its Public Information 
Officer to. deny the request of Jeffrey B. Albert, Esq., 
for records pursuant to the Freedom of Information 
Act (FOIA), 5 U.S.C. §552. The request was for “‘[a] Il 
documents submitted to the Commission by any person 
which were utilized by the Commission in issuing Ex- 
change Act Release Nos. 10,061, 10,084 or 10,291.” 
Mr. Albert states that his interest in obtaining these re- - 
cords derives from the fact that he is counsel for plain- 
tiff in pending private litigation in which Photon, Inc. 
(“Photon”) and others are defendants. 1/ 


The Releases 2/ referred to by Mr. Albert all relate to 
the suspension of over-the-counter trading in the securi- 
ties of Photon by the Commission pursuant to Section 
15(c)(5) of the Securities Exchange Act of 1934. 3/ The 
Commission first instituted the trading suspension on 
March 26, 1973 at the request of the management of 
the company and on the basis of information orally 
supplied to the Commission's staff by management. 4/ 


Consequently, the only records covered by Mr. Albert's 
request are the staff memoranda which were considered - 
by the Commission at the time the Commission took ac-- 
tion with respect to trading in Photon stoc‘. 


The internal memoranda considered by the Commission 
when it took action with respect to trading in Photon 
stock are exempt from disclosure pursuant to the FOIA 
by virtue of the fifth exemption relating to “‘inter- and 
intra-agency memorandums or letters ...,"” 5 U.S.C. $522 
(b) (5). As recently noted by the United States Supreme 
Court, such memoranda, prepared before the Commission 
reached its decision and used as a basis for discussion, are 
“precisely the kind of predecisional deliberative advice 
and recommendations contemplated by Exemption 5 
which must remain uninhibited and thus undisclosed 

.... Renegotiation Board v. Grumman Aircraft Engineer- 
ing Corp., US. , 43 U.S.L.W. 4502, 4507 
(April 28, 1975). 





While the Commission would, in accord with the 
Supreme Court’s decision in EPA v. Mink, 410 U.S. © 
73, 87-88 (1973), ordinarily be willing to disclose 
reasonably segregable factual portions of internal 
memoranda not otherwise made available, that policy 
is inapplicable in this case because the documents in 
question are independently exempt from compelled 
disclosure under the FOIA as part of a file relating to 
a continuing investigation of Photon and others. 5/In 
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these circumstances, it is the Commission’s judgment that 
disclosure of the records contained in the investigatory 
file relating to Photon is not required under the Freedom 
of Information Act because such disclosure would “‘inter- 
fere with law enforcement proceedings,”’ 5 U.S.C. §552 
(b)(7)(A); in addition, such disclosure at this time would 
tend to deprive the subjects of the investigation of a 
“right to a fair trial or an impartial adjudication,” and to 
“constitute an unwarranted invasion of [the]. personal 
privacy” of persons being investigated, against whom no 
enforcement action may be taken, 5 U.S.C. $552(b)(7) 
(B) and (C).. 


Moreover, the Commission finds that in this case the fore- 
going considerations also constitute compelling reasons 
why these documents should not be disclosed as a matter 


of the Commission’s discretion to disclose exempt records. 


Accordingly, 1T IS ORDERED that the request of Jeffrey 
B. Albert for documents submitted to the Commission in 
connection with certain Commission action with respect 
to trading in the stock of Photon, Inc. be, and it hereby 
is, denied. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Benetz, et al. v. Photon, Inc., et al., E.D. Pa., Civil 
Action No. 75-674. 


2/ See Securities Exchange Act Release No. 10061, 1 
SEC Docket No. 9, p. 3 (March 29, 1973); Securities 
Exchange Act Release No. 10084, 1 SEC-Docket.No. 
10, p. 4 (April 5, 1973); and Securities Exchange Act 
Release No. 10291, 2 SEC Docket 190 (July 20, 1973). 


_3/ As stated in the Commission’s releases, the suspension 


was initiated because of a lack of accurate public informa- 


tion concerning the results of Photon’‘s operations and be- 
cause of questions which arose concerning the accuracy 
of information contained in Photon’s reports filed with 
the Commission. 


4/ \n its Annual Report on Form 10-K filed with the 
Commission on August 9, 1974 and its Report to Share- 
holders dated August 12, 1974, Photon has disclosed the 
factual background which led up to the Commission's 
action. 


5/ In its Annual Report on Form 10-K filed with the 
Commission August 9, 1974 and in its Report to Share- 
holders dated August 12, 1974 Photon has disclosed that 
it is the subject of a Commission investigation begun in 
June 1973 which may result in enforcement proceedings 
being brought by the Commission. The fact that some in- 
formation contained in the Commission’s investigatory 
records is a matter of public record, however, does not 
require the Commission to disclose other related infor- 
mation which is exempt from compelled disclosure under 
the FOIA. 
































FREEDOM OF INFORMATION ACT 
Release No. 11/June 11, 1975 


In the Matter of Request of 
JOHN A. JENKINS 


pursuant to the Freedom of Information Act for access 
to certain investigatory records 


ORDER PARTIALLY GRANTING REQUEST 


This appeal to the Commission is from a determination 
by the Commission’s Public Information Officer to deny 
a request made by Mr. John A. Jenkins for: (1) copies 

of staff memoranda written since January 1, 1974 upon 
which Commission investigations were closed, whether 

or not any enforcement action has been taken as a result 
of that investigation; (2) copies of letters written during 
the same period notifying subjects of Commission investi- 
yations that the investigation has been closed. 


The Commission has determined to make available to Mr. 
Jenkins copies of the first category of documents requested, 
staff reports upon which investigations are closed, where 
law enforcement action was taken by the Commission and 
that action has been concluded. In certain instances, how- 
ever, parts of these reports will be deleted prior to disclo- 
sure where disclosure of the deleted material would consti- 
tute an unwarranted invasion of personal privacy, 5 U.S.C. 
§552(b)(7)(C), or where disclosure would reveal staff opin- 
ions and recommendations other than the recommendation 
that the file be closed, 5 U.S.C. §552(b)(5). 


Where an investigation has been concluded without the 
institution of any enforcement action, the Commission 

is unable to produce any of the closing reports relating 

to the investigation. Such reports are, of course, predeci- 
sional internal memoranda 1/ and are generally very brief 
and concise. Although the Commission extensively studied 
the possibility, it was unable to conclude that deletions 
could be made which would assure the personal privacy of 
individuals who were investigated and against whom no 
enforcement action was taken. In addition, memoranda 
recommending the closing of investigations without action 
contain considerably more staff opinions, deliberations 

and recommendations than memoranda recommending for- 
mal closing following enforcement action and it is in many 
cases impossible to separate such deliberative material from 
the facts contained in the memoranda. After deltion of all 
material which would have to be deleted to protect indi- 
vidual privacy and the Commission’s own internal pro- 
cesses, the resulting document would generally be made 
unintelligible. 


For similar reasons, the Commission must also deny access 
to the second category of documents requested by Mr. 
Jenkins, copies of letters notifying anyone who was the 
subject of a Commission investigation that the investiga- 
tion involving him has been closed. Any such letters 

which were written would, of course, have been written 

to inform subjects of Commission investigations that en- 
forcement action, or further enforcement action, would 

not be taken by the Commission. 2/ In these circumstances 
any letters would be subject to the same policy applicable 


to memoranda closing investigations without enforcement 
action. 


In response to the sirit of the FOIA which favors the most 
full and complete disclosure possible, however, the Com- 
mission has instructed its staff to compile and make avail- 
able to Mr. Jenkins a list of cases closed without enforce- 
ment action giving the reason for the closing in each in- 
stance. The cases will be identified by the dates during 
which each was open and the section(s) of the securities 
laws involved in the investigation. It is hoped that this 
will satisfy Mr. Jenkin’s request for information. 


The primary reason for the Commission’s decisions to 
withhold particular records or portions thereof is the 
Commission’s concern that disclosure of the deleted ma- 
terial would “constitute an unwarranted invasion of [the] 
personal privacy” of those individuals who were the sub- 
ject of Commission investigations and against whom no 
enforcement action was taken. 5 U.S.C. §552(b)(7)(C). 3/ 
While the Commission has formerly announced a policy 
that once all enforcement action is concluded the eviden- 
tiary materials contained in an investigatory file will gen- 
erally all be available pursuant to the Freedom of Informa- 
tion Act, 4/ this policy was not made applicable to in- 
vestigatory files which have not resulted in enforcement 
action. Such materials will generally not be made available 
in the absence of particularized need for access or other 
compelling circumstances that would permit the Commis- 
sion to conclude that the invasion of privacy is not unwar- 
ranted. 


Congress has entrusted the Commission with a broad mea- 
sure of authority to conduct such investigations as the 
Commission deems necessary and appropriate for enforce- 
ment of the federal securities laws. 5/ These statutes give 
the Commission, in aid of its investigatory authority, the 
power to subpoena witnesses, take their testimony, and 
require production of documents determined by the Com- 
mission's staff to be relevant or material to the investiga- 
tion. 6/ And the courts are specifically vested with juris- 
diction to compel compliance with Commission subpoenas 
that are not obeyed. 7/ 


In United States v. Morton Salt Co., 338 U.S. 632 (1950), 
Supreme Court likened an inquiry conducted by an ad- 
ministrative agency to that of a grand jury which would 
investigate merely on suspicion that a law had been vio- 
lated without a showing of probable cause: 


“Because judicial power is reluctant if not unable 

to summon evidence until it is shown to be relevant 
to issues in litigation, it does not follow that an ad- 
ministrative agency charged with seeing that the laws 
are enforced may not have and exercise powers of ori- 
ginal inquiry. It has a power of inquisition, if one 
chooses to call it that, which is not derived from the 
judicial function. It is more analogous to the Grand 
Jury, which does not depend on a case or controversy 
for power to get evidence but can investigate merely 
on suspicion that the law is being violated, or even 
just because it wants assurance that it is not. When 
investigative and accusatory duties are delegated by 
statute to an administrative body, it, too, may take 
steps to inform itself as to whether there is probable 
violation of the law.”” 338 U.S. at 642-643. 
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“Even if one were to regard the request for infor- 
mation in this case as caused by nothing more than 
official curiosity, nevertheless law-enforcing agencies 
have a legitimate right to satisfy themselves that cor- 
porate behavior is consistent with the law and the 
public interest." 338 U.S. at 652. 


Like the Federal Trade Commission, which was ihvolved in 
the foregoing case, this Commission as a fact-finding body 
performs a function similar to that of a grand jury, “the 
scope of whose inquiries is not to be limited narrowly by 
questions of propriety or forecasts of the probable result 
of the investigation.” Woolley v. United States, 97 F.2d 
258, 262 (C.A. 9), certiorari denied, 305 U.S. 614 (1938). 
8/ It is because of the particular nature and extremely broad 
scope of an administrative agency's investigatory powers 
that the Supreme Court has repeatedly held that enforce- 
ment of an agency subpoena is proper so long as the in- 
vestigation is being conducted pursuant to a lawful and 
legitimate purpose, the information sought is relevant to 
that purpose, the required administrative steps have been 
followed, and the information requested is not within the 
agnecy’s possession. 9/ 


Because the sweep of the investigatory powers of an 
agency such as the Commission is so broad, Congress 

has apparently concluded that adequate safeguards 

must be provided to prevent those invasions of personal 
privacy that would result from indiscriminate disclosure 
of the data which it obtains. This the Commission believes 
to be the rationale which underlies that provision of the 
Freedom of Information Act which exempts from dis- 
closure “investigatory records compiled for law enforce- 
ment purposes” the disclosure of which would constitute 
an “unwarranted invasion of personal privacy...."’ 5 U.S.C. 
§552(b)(7). 


Since the Commission’s powers are comparable to those 
of a grand jury, it is appropriate to look to those safe- 
guards provided for grand jury investigations. Foremost 
among these protections is, of course, the “‘long-estab- 
lished policy that maintains the secrecy of the grand jury 
proceeding in the federal courts.’’ United States v. Proc- 
ter & Gamble Co., 356 U.S. 677, 681 (1958). Noting that 
“[t] he reasons [for secrecy] are varied,”” the Supreme 
Court in Proctor & Gamble, 356 U.S. at 682, n. 6, 
quoting from United States v. Rose, 215 F.2d 617, 
628-629, observed that those reasons include “’... to pro- 
tect the innocent accused who is exonerated from dis- 
closure of the fact that he has been under investigation 
...’ See also Rule 6(e) of the Federal Ruies of Criminal 
Procedure. 


Exceptions to the policy of grand jury secrecy are per- 
missible, but only where a “compelling necessity” has 
been “shown with particularity,” 356 U.S. at 682. Thus 
in United States v. Sacony-Vacuum Oil Co., 310 U.S. 
150, 234 (1940), the Court stated, “after the grand jury's 
functions have ended, disclosure is wholly proper where 
the ends of justice require it.”’ 


Where enforcement action has been taken by the Commis- 
sion there will, of course, be no invasion of the privacy of 
persons named in the actions or proceedings if the eviden- 
tiary contents of its investigatory files are later publicly 
disclosed. Disclosure of the materials contained in Com- 
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mission investigatory files relating to individuals against 
whom no enforcement action has been taken, however, 
ought only be made upon a showing of some particularized 
need for the material which-outweighs any considerations 
of personal privacy, and should not be made in respect to 
the request of “‘any person,”’ see 5 U.S.C. $552(a)(3), pur- 
suant to the Freedom of Information Act. 10/ 


Accordingly, IT 1S ORDERED that the request of John 
A. Jenkins is granted to the extent indicated herein and 
is in all other respects denied. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ See Renegotiation Board v.Grumman Aircraft Corp., 
U.S. , 43 U.S.L.W. 4502, 4507 (April 28, 1975). 


2/ In Securities Act of 1933 Release No. 5310, September 
27, 1972, the Commission, while noting that it was a de- 
sirable practice to notify the subjects of investgations 
against whom no further action was contemplated, it fur- 
ther observed that implementation of such a policy would 
give rise to certain serious problems. The Commission con- 
cluded that it could not adopt a procedure under which 
the Commission would in each instance inform parties 
when its investigation had been concluded, but instructed 
its staff that in cases where such action appears appropri- 
ate, it may advise a person under investigation that its 
inquiry had been terminated. For the reasons given in 

the Commission’s Release, such action on the part of 

the staff was to be purely discretionary. 


Since the staff was so instructed by the Commission, it 
has, in appropriate cases, notified some subjects of its 
investigations that an investigation was closed and no 
further enforcement action was contemplated. How- 
ever, such advice, when given, is generally not commun- 
icated in written form. 


3/ Mr. Jenkins states in his appeal that considerations 

of privacy apply only to individuals and not to corporations 
and that the Commission should at least be required to dis- 
close its memoranda closing investigations into corpora- 
tions. Even assuming that Mr. Jenkins is correct in this 
assertion, however, Commission investigations are never 
merely into “‘corporate” conduct but are always concerned 
with the conduct of those individuals responsible for ap- 
parently illegal corporate acts. 


4/ Securities Act Release No. 5571, 6 SEC Docket 286 
(February 21, 1975). 


5/ See, e.g., Section 20(a) of the Securities Act of 1933; 
Section 21(a) of the Securities Exchange Act of 1934. 


6/ Section 19(b) of the Securities Act; Section 21(b) of 
the Exchange Act. 


7/ Section 22(b) of the Securities Act; Section 21(c) of 
the Exchange Act. 


8/ See also Securities and Exchange Commission v. First 
Security Bank, 447 F.2d 166, 168 (C.A: 10, 1971), cer- 











) 











tiorari denied, 404.U.S. 1038 (1972); Boehm v. United 
States, 123 F.2d 791, 808 (C.A. 8, 1941), certiorari denied, 
315 U.S. 800 (1942); Consolidated Mines v. Securities and 
Exchange Commission, 97 F.2d 704, 708 (C.A. 9, 1938); 
In re Securities and Exchange Commission, 84 F.2d 316, 
318 (C.A. 2), reversed and vacated as moot, 299 U.S. 504 
(1936). 


9/ United States v. Powell, 379 U.S. 48, 57-58 (1964); 
Federal Trade Commission v. Crafts, 355 U.S. 9 (1957); 
United States v. Morton Salt Co., supra, 338 U.S. at 652; 
Oklahoma Press Publishing Co.v. Walling, 327 U.S. 186, 
209 (1946); Endicott Johnson Corp.v. Perkins, 317 U.S. 
501 (1943). Accord, Securities and Exchange Commission 
v. Brigadoon Scotch Distributing Co., 480 F.2d 1047, 1053 
(C.A. 2, 1973), certiorari denied, 415 U.S. 915 (1974); 
Securities and Exchange Commission v. First Security Bank, 
Supra, 447 F.2d at 168-169; Securities and Exchange 
Commission v. Wall Street Transcript Corp., 422 F.2d 1371, 
1375 (C.A. 2), certiorari denied, 398 U.S. 958 (1970); Se- 
curities and Exchange Commission v. Vacuum Can Co., 
supra, 157 F.2d at 532. 


10/ Although the Privacy Act of 1974, Pub. L. No. 93-579, 
does not become effective until September 1975, the Com- 
mission also takes note of the Congressional policy em- 
bodied in that Act. The purpose of this legislation, as 

stated by the Senate Report, is ““to promote Governmental 
respect for the privacy of citizens” by requiring agencies to 
observe certain rules in-the collection, management, use and 


disclosure of personal information about individuals. S. Rep. 


No. 93-1183, p. 1. And the House Report on the bill noted 
that while there is a public interest in the disclosure of 
“some personal information” about individuals, for ex- 
ample, “certain data about government licenses, and the 
names, titles, salaries, and duty stations of most Federal 
employees,” agencies were cautioned to “consider the dis- 
closure of [personal] information on a category-by-category 
basis and allow by published rule only those disclosures 
which would not violate the spirit of the Freedom of In- 
formation Act by constituting” an invasion of person 
privacy. H.R. Rep. No. 93-1416, p. 13. 
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SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 39/June 12, 1975 


See Securities Exchange Act Release No. 11467/June 12, 
1975. 








SECURITIES ACT 





SECURITIES ACT OF 1933 
Release No. 5589/June 12, 1975 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 11464/June 12, 1975 


INVESTMENT COMPANY ACT OF 1940 
Release No. 8816/June 12, 1975 


NOTICE OF PROPOSED GUIDELINES WITH RESPECT 
TO STANDARDIZING MONEY MARKET FUND YIELD 
QUOTATIONS 


(File No. $7-568) 


The Commission is considering issuing guidelines with 
respect to the standardization of procedures for calculating 
and publishing quotations of yield by “money market” 
funds. 1/ The proposed guidelines would provide that it 
would be considered materially misleading for a money 
market fund, its principal underwriter, or any broker-deal- 
er: 


(1) to report a current rate of return on investment in such 
a fund by telephone, newspaper or otherwise, unless such 
report includes a statement of rate of return on a “yield to 
average life” (““YAL"’) basis; 


(2) to provide a YAL quotation unless it is accompanied by 
the dollar-weighted average portfolio maturity of such fund; 
and 


(3) to represent or imply, directly or indirectly, that any 
YAL quotation is a current quotation if it is based on mar- 
ket values as of a date more than one business day prior 

to the close of business on the date on which such quota- 
tion is disseminated. 


The proposed guidelines would permit YAL quotations to 
be accompanied by a statement of percentage return as 
presently permitted by the Commission’s Statement of 
Policy on sales literature provided that such statement of 
percentage return is calculated on the basis of actual ex- 
perience for an entire fiscal or calendar year, and not on 
the basis of a lesser period annualized. 2/ 


The Commission is also.considering whether it would be 
appropriate to require that an historical rate of return 
figure be furnished to investors along with the fund’s YAL. 
Before any guidelines are published in definitive form, 
however, the Commission believes it would be desirable 

to receive the benefit of comments and suggestions of 
interested persons. 


BACKGROUND 
On April 15, 1975, the Commission published for comment 


a proposed interpretation of Rule 2a-4 under the Invest- 
ment Company Act of 1940 which would require all regis- 
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tered investment companies, including money market funds, 
to discontinue the use of an amortized cost valuation for 
the short-term debt securities in their portfolios. 3/ In 

that release, the Commission indicated that a lack of uni- 
formity with respect to calculation of money market fund 
yields may prevent investors from comparing accurately the 
yield of one such fund with that of another. 


The Commission at that time suggested that the use of YAL 
in calculating money market yields for quotation purposes 
might alleviate this difficulty, and it indicated its intention 
at an early date to publish for comment a release providing 
for such calculations. This release sets forth such a proposal. 


If the proposed guidelines were adopted, failure to comply 
with them would be viewed as likely to mislead investors 
and therefore could constitute a violation of Section 10(b) 
of the Securities Exchange Act of 1934 and Rule 10(b)-5 
thereunder 4/ and Section 17(a) of the Securities Act of 
1933. 5/ 


YIELD TO AVERAGE LIFE 


YAL may be simply described as the rate of return which 
would be received by shareholders in the registered invest- 
ment company if all of the securities currently in the com- 
pany’s portfolio, valued at market, were held to maturity, 
redeemed at par value, and the proceeds distributed to such 
shareholders. 6/ Although this method has not been used 
heretofore by mutual funds, a variation of it has long been 
used in pricing and quoting long term debt instruments. 


The advantages of computing yield on the basis of YAL 
would appear to be twofold: First, money market funds 
would report their rate of return on a uniform basis. Sec- 
ond, and perhaps more importantly, YAL would reflect the 
rate at which a shareholder’s money would be invested. 
Therefore, YAL would permit an investor not only to com- 
pare accurately the rates of return reported by different 
money market funds, but also to compare such rates with 
those available in the open market for various money mar- 
ket instruments themselves and, to some degree, with the 


rates available from other institutions, such as savings banks. 


it is important to note that, unlike other published yields, 
YAL is an estimated rate of return, rather than an estab- 
lished fact, and that its reliability as an estimate will vary 
depending upon, among other things, interest rate move- 
ment and the average life of the portfolio. Nevertheless, 
the Commission is of the tentative view that YAL can pro- 
vide a valuable means by which an investor may meaning- 
fully compare rates of return offered by different money 
market funds and other investments. 


YAL quotations are intended to be used primarily for 
pricing purposes, and should, therefore, be based upon 
current calculations. Nevertheless, there may be times and 
contexts in which it would not be inappropriate to report 
historical, non-current YAL quotations, so long as they are 
not presented in a misleading manner. Paragraph (1)(c) of 
the proposed guidelines defines a current YAL quotation as, 


“based on market values as of a date [not] more than 
one business day prior to the close of business on the 
date on which such quotation is disseminated.” 
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it does not prohibit the publication of historical YAL quote- 
tions. If such historical YAL quotations are published, it 
should be made clear that they are not current, and investors 
should be invited to obtain a current quotation and informed 
how to do so. 


The Commission is also of the tentative view that quotations 
on the basis of YAL should be accompanied by disclosure of 
the dollar-weighted average portfolio maturity. This would 
serve to make the YAL quotation more meaningful, and 
alert investors to the degree to which portfolio securities 
are exposed to changes in market value due to interest rate 
fluctuations. 


The guidelines would read as follows: 


(1) It will be considered materially misleading for any regis- 
tered investment company, the investment policy of which 
is to invest primarily in short term debt securities, or any 
principal underwriter of such company or any broker-dealer- 


(a) to report a current rate of return on investment in such 
company by telephone, newspaper or otherwise, unless 
such report includes a statement of such rate of return on 

a yield to average life basis (““YAL*’), as defined in paragraph 
(3) below; 


(b) to provide a YAL quotation unless it is accompanied 
by a statement of the dollar-weighted average portfolio 
maturity of such company;* and 


(c) to represent or imply, directly or indirectly, that any 
YAL quotation is a current quotation if it is based on 
market values as of a date more than one business day prior 
to the close of business on the date on which such quotation 
is disseminated. 


(2) Notwithstanding paragraph (1) it shall not be consider- 
ed materially misleading for a YAL quotation to be accom- 
panied by a statement of percentage return as permitted by 
Paragraph a(1) or (2) of the Commission’s Statement of 
Policy on sales literature as amended; provided that such 
statement of percentage return is calculated on the basis 
of actual experience for an entire fiscal or calendar year, 
and not on the basis of a lesser period annualized. 


(3) As used herein, “yield to average life’’ means the rate 
of return which would be received by shareholders in the 
registered investment company if all of the securities cur- 
rently in the company’s portfoiio, valued at market, were 
held to maturity, redeemed at par value, and the proceeds 
distributed to such shareholders. * 


*Specific formulas for computing YAL and dollar-weighted 
average portfolio maturity are contained in the Technical 
Appendix to these guidelines. 


WHETHER TO REQUIRE HISTORICAL RATES OF 
RETURN 


The Commission is also considering whether it would be 
appropriate to require that an historical rate of return 
figure as permitted in paragraph (2) of the proposed guide- 
lines or on some other basis be furnished to investors along 
with the fund’s YAL. Such an historical rate of return 
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could provide a basis for comparing actual results achieved 
by different funds as well as emphasizing the distinction be- 
tween'a fund’s YAL and.its actual results. The Commission 

RV would appreciate it if, in addressing this issue, commentators 
would discuss separately the desirability of requiring such an 
historical rate of return to be given with the YAL quotation 
and the appropriate basis for calculating it. 7/ 





Any comments or suggestions should be designated “’Pro- 


File No. S7-568, and should be submitted in triplicate to 
George A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549, no later than July 31, 
1975. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Money market funds are investment companies whose 
investment policy is to invest primarily in short term debt 
securities. 


2/ As here pertinent, the Statement of Policy reads: 


It will be considered materially misjeading hereafter for 
sales literature -- 


(a) To represent or imply a percentage return on an invest- 
ment in the shares of an investment mney unless based 
upon -- 


eu 


(1) Dividends from net investment cincome paid during 
a fiscal year related to the average monthly offering price 
for such fiscal year, provided that if any year prior to the 
most recent fiscal yéar is selected for this purpose, the 
rate of return for all subsequent fiscal years, similarly cal- 
culated, shall also be stated; or 


(2) Dividends paid from net investment income during the 
twelve months ending not earlier than the close of the cal- 
endar month immediately preceding the date of publication 
related to an offering price current at said date of publica- 
tion. 


There has been some uncertainty as to whether annualized 
rates of return are permitted under Paragraph (a)(1) or (2) 
of the Statement of Policy. Proposed Paragraph (2) of the 
proposed guidelines, if adopted, would make clear that 
henceforth a quotation of an historical rate of return would 
have to be based upon actual annual experience and not 
upon the annualization of experience over a lesser period. 


But see, p. 4., “Whether to Require Historical Rates of. Re- 
turn.” 


TECHNICAL APPENDIX 





|. Basic Formula for Computing Yield to Average Life For 
Money Market Fund Yield Quotation Purposes 





posal to Standardize Money Market Fund Yield Quotations”, 


YAL (Yield to Average Life) is the solution value to the form- 
ula. All other values (P, CF,, t) are known: 

P = Value of portfolio securities at market including 
any accured interest priot to addition (subtrac- 
tion) of today’s net cash flow. Note that this is 
an asset value rather than an equity value de- 
termined by subtracting liabilities from assets. 


Net cash flow to assets on day t. Today (t=0) 
net cash flow is equal to value of maturing se- 
curities plus any interest received less the pur- 
chase price of new securities plus share sales 
less redemptions less expenses. On other days 
(t >1), net cash flow is equal to value of ma- 
turing securities plus any interest received. 


Days to receipt of cash flow, counted on basis 
of 30 day month, 360 day year. T is the length 
in days of the portfolio security with the long- 
est maturity. 


11. Basic Formula For Computing Dollar Weighted Average 
Portfolio Maturity 
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where: 
a an .th ; 
; =. Market value of i security 
M; = Maturity (in days) of jth security 
M = Dollar-weighted average portfolio maturity 





SECURITIES ACT OF 1933 
Release No. 5590/June 13, 1975 


SECURITIES EXCHANGE ACT OF 1934 


Release No. 11470/June 13, 1975 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19039/June 13, 1975 


INVESTMENT COMPANY ACT OF 1940 
Release No. 8819/June 13, 1975 


ACCOUNTING SERIES 
Release No. 172/June 13, 1975 


NOTICE OF RESCISSION OF GUIDELINES SET FORTH 
IN ACCOUNTING SERIES RELEASE NO. 148 PERTAIN- 
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ING TO CLASSIFICATION OF SHORT-TERM OBLIGA- 
TIONS EXPECTED TO BE REFINANCED 


Accounting Series Release No. 148 (33-5436, 34-10493, 
35-18168, IC-8082; November 13, 1973) set forth guide- 
lines concerning the classification of commercial paper 
and short-term debt expected to be refinanced, as 
follows: 


“Commercial paper and other short-term debt should 
be classified as a current liability even though the 
issuer’s intention is to roll over such debt at-its matur- 
ity. The fact that an issuer has both financial strength — 
and a past borrowing record such that sale of new 
Paper appears reasonably assured does not constitute 

a basis for long-term classification, since the power to 
terminate the credit remains with the creditor. Only 
(1) when a borrower has a noncancelable binding 
agreement from a creditor to refinance the paper (or 
other short-term debt) and (2) when the refinancing 
extends the maturity date beyond one year or the 
current operating cycle of the business (whichever is 
longer) and (3) when the borrower's intention is to ex- 
ercise this right, should borrowings under such an 
agreement be shown as a long-term liability (along with 
disclosure of the above facts).”’ 


These guidelines are rescinded effective December 26, 1975 
and financial statements filed with the Commission with bal- 
ance sheet dated on or after that date shall follow the cri- 
teria set forth in the Statement of Financial Accounting 
Standards No. 6 (“Classification of Short-Term Obligations 
Expected to Be Refinanced - An- Amendment of ARB No. 

43, Chapter 3A’) which was issued by the Financial Account- 
ing Standards Board in June 1975. Earlier application of this 
new Standard in lieu of ASR No. 148 guidelines is encour- 
aged. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11459/June 9, 1975 


Admin. Proc. File No. 3-4537 

In the Matter of 

KOSS SECURITIES CORPORATION 
1266 East 24th Street 


Brooklyn, New York 
(815540) 
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THEODORE KOSS 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- N\ 


TIONS 


In these remedial proceedings, Koss Securities Corporation 
(“registrant”), a registered broker-dealer, and Theodore Koss, 
its president, have failed to answer the order that initiated 
these proceedings. 1/ 


On the basis of that order it is therefore found that on May 
10, 1974, registrant and Koss were each convicted on seven 
counts involving felonies in the purchase and sale of securi- 
ties, mail fraud, and criminal conspiracy to commit said 
crimes. In addition Koss was found guilty of submitting 
false documents to the Commission. 2/ 


in view of the foregoing, it is in the public interest to im- 
pose the sanctions below. 3/ 


Accordingly, 1T IS ORDERED that the broker-dealer regis- 
tration of Koss Securities Corporation be, and it hereby is, 
revoked; and it is further 


ORDERED that Theodore Koss be, and he hereby is, barred 
from association with any broker or dealer. 


For the Commission by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ Rule 7(e) of the Commission’s Rules of Practice pro- Jy 
vides that a party’s failure to file an answer as required 
shall be deemed a default and that the Commission may, 

in such circumstances, determine the proceedings against 
such party upon consideration of the order for proceedings, 
the allegations of which may be deemed to be true as to 
such party. 


2/ United States v. Theodore Koss, et al., U.S.D.C., S.D.N.Y. 
73 Cr. 903. On June 14, 1974, Koss was sentenced to one 
year in prison and three years probation; registrant was fined 
$1,500. The United States Court of Appeals for the Second | 
Circuit affirmed the judgments of conviction. And the 
Supreme Court has denied Koss’s petition for a writ of 
certiorari. 


3/ By prior order of October 18, 1974, registrant was sus- 
pended, pending final determination of the issues raised in 
the order. for proceedings, from conducting any business as 
broker-dealer. In addition, Koss undertook.to refrain from 
being associated with any broker, dealer, investment com: 
pany or investment adviser. Securities Exchange Act Release 
No. 11062, 5 SEC Docket 311. 
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Release No. 11460/June 10, 1975 
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In the Matter of 
ELCO CORPORATION 
APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued a notice 
giving interested persons until June 30, 1975 to request a 
hearing on an application by Elco Corporation, (the ““Appli- 
cant”) an indirect wholly-owned subsidiary of Gulf & West- 
ern Industries, Inc. (““G&W”), pursuant to Section 12(h) of 
the Securities Exchange Act of 1934 for an order exempt- 
ing the Applicant from the reporting requirements of Sec- 
tion 15(d) of the 1934 Act. 


The Applicant’s 412% Subordinated Debentures due 1987 
(the ““‘Debentures’’) are quoted in the over-the-counter 
market, where there has been limited trading activity. The 
Debentures will be fully and directly guaranteed by G&W 
and none of the securities of the Applicant (other than the 
Debentures) are presently held by any person other than 
G&W. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11461/June 11, 1975 


In the Matter of 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 

1735 K Street, N. W. 

Washington, D. C. 20006 


(SR-1) 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
PURSUANT TO SECTION 19(b)(1) OF THE SECURITIES 
EXCHANGE ACT OF 1934; ORDER DECLARING RULE 
CHANGES EFFECTIVE SUMMARILY 


NOTICE IS HEREBY GIVEN that the National Association 
of Securities Dealers, Inc. (“NASD”), an association of 
brokers and dealers registered with the Commission as a na- 
tional securities association pursuant to Section 15A of the 
Securities Exchange Act of 1934 (the ““Act’’), filed with 

the Commission on March 21, 1975, and June 4, 1975, pro- 
posed additions to the rules of the NASD 1/ relating to trad- 
ing in eligible listed securities (“eligible securities’), as de- 
fined by the joint industry plan filed with and declared ef- 
fective by the Commission pursuant to Rule 17a-15 under 

the Act (the ““Plan’”’), and the reporting by NASD members 
of transactions in such securities in the consolidated trans- 
action reporting system (the ‘‘consolidated system”) as des- 
cribed in the Plan. The proposed additions are designated as 
Article XVIII of the NASD‘s By-Laws and Schedule G there- 
under. All interested persons are referred to the NASD filings, 
which are summarized below, for a complete statement of 

the proposed additions. 


|. Proposed Article XVIII of the By-Laws 


The proposed Article XVIII of the By-Laws authorizes the 
Board of Governors to adopt rules and procedures in order 
to carry out the NASD’s responsibilities and duties under 
Rule 17a-15 and implement the Plan. Such rules and pro- 
cedures may include, among other things: 


(1) The manner of collecting and reporting last sale infor- 
mation; 


(2) The standards and methods to ensure the promptness, 
accuracy and completeness of reporting transactions in 
eligible securities and similar matters; and 


(3) Provisions to ensure that last sale information will not 
be reported in a fraudulent or manipulative manner. 


The proposed By-Law also gives the Board of Governors 
authority to use the NASD’s automated quotation system 
(“NASDAQ”) whenever necessary and appropriate to fur- 
ther the implementation and operation of the consolidated 
system. The Board would also have authority to impose rea- 
sonable and equitable fees and charges in connection with 
the collection and dissemination of last sale information. 


ll. Scope and Summary of Proposed Schedule G 


The rules, procedures and charges authorized by the By-Law 
are contained in Schedule G. The Schedule covers all over- 
the-counter transactions in eligible securities. The Schedule 
does not apply to over-the-counter transactions in any other 
securities. 


(1) Transaction Reporting 


(a) Designated Reporting Members - Section 1(a) of 
Schedule G provides that the NASD shall designate as 
Designated Reporting Members those members which the 
NASD determines execute a substantial amount of over- 
the-counter transactions in eligible securities. There shall be 
attached to Schedule G a list of Designated Reporting Mem- 
bers and it is contemplated that the list will initially include 
the major third market makers. The list will be amended 
from time to time as more information becomes available 
concerning the over-the-counter volume in eligible securi- 
ties. 


Each Designated Reporting Member shall be required, during 
the hours of the consolidated system, to transmit to the 
NASD reports of all purchases and sales except for those 

less than a round-lot within one and one-half minutes after 
execution and all trade tickets must be time stamped at the 
time of execution. The reports of transactions shall be made 
through the NASD’s NASDAO Transaction Reporting Sys- 
tem. This system will accept trade reports through a NASDAQ 
Level II! terminal or a NASDAO transaction reporting termin- 
al and will validate and transmit such reports to the processor 
of the consolidated system. Each transaction is required to be 
reported at the price reflected on the order ticket exclusive of 
commission, taxes or other charges, except that the reported 
price of principal transactions executed at a price plus or 
minus a differential shall be the price inclusive of the differ- 
ential. In transactions between Designated Reporting Mem- 
bers only the selling member is required to report. 
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(b) Non-Designated Reporting Members - Section 1(b) of 
Schedule G establishes the circumstances under which 
members not covered by Section 1(a) are required to report 
transactions in eligible securities. These members are requir- 
ed to report all their transactions in eligible securities other 
than transactions with Designated Reporting Members and 
transactions executed on an exchange. In addition, where 
any transaction is with another Non-Designated Reporting 
Member, only the selling member shall be required to re- 
port. The price and time within which the report must be 
made are the same as those applicable to members covered 
by Section 1(a) except that members who do not have a 
modified Level II! terminal or a Transaction Reporting 
terminal may report via Telex, TWX or telephone. 


Because, in the judgment of the Board of Governors, some 
members may execute only occasional transactions in eli- 
gible securities, Section 1(b) provides that members may 
report in writing, on a weekly basis, transactions in eligible 
securities which do not exceed certain specified limits. The 
proposed rules provide that Non-Designated Reporting 
Members must report transactions in eligible securities not 
reported on a current basis by completing a Form T report 
to be filed weekly with the NASDAO supervisory office in 
New York City. The weekly written reporting provision is 
available to a member only if: 


(i) The aggregate number of shares of eligible securities 
which such member executed and is required to report does 
not exceed 500 shares in any one trading day; 


(ii) The total dollar amount of shares of eligible securities 
which such member executed and is required to report does 
not exceed $5,000 in any one trading day; and 


(iii) Such member’s transactions in eligible securities have 
not exceeded the limits of (i) or (ii) above on at least five 
of the ten trading days preceding such trading day. 


A Non-Desiganted Reporting Member whose transactions 
in any one day are not eligible for weekly written reporting 
because of the limits of (i), (ii) or (iii) above must report all 
such transactions executed on that day on a current basis. 
The rules also provide that a member who has reason to 
believe that its transactions in eligible securities in any one 
day will exceed the limits of (i) or (ii) above must report all 
transactions on a current basis. 


(c) Excluded Transactions - The Pian provides that certain 
types of transactions are not to be reported in the consoli- 
dated system. Accordingly, Schedule G provides that the 
reporting provisions shall not apply to the following transac- 
tions: 


1) transactions which are part of a primary distribution by 

an issuer or of a registered secondary distribution (other than 
“sheld distributions’) or of an unregistered secondary distri- 
bution effected off the floor of a national securities exchange; 


2) transactions made in reliance on Section 4(2) of the Se- 
curities Act of 1933; 


3) transactions where the buyer and seller have agreed to 
trade at a price unrelated to the current market for the se- 
curity (e.g., to enable the seller to make a gift); 


4) odd lot transactions; 
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5) the acquisition of securities by a member as principal 
in anticipation of making an immediate exchange distribu- 
tion or exchange offering on an exchange; 


6) purchases by an issuer of its own securities off the floor 
of an exchange at a time when bids or purchases on an ex- 
change would not be permitted under the guidelines set 
forth in proposed Rule 13e-2 under the Act; 


7) purchases of securities off the floor of an exchange pur- 
suant to a tender offer; and 


8) purchases or sales of securities effected upon the exer- 
cise of an option pursuant to the terms thereof or the exer- 
cise of any other right to acquire securities at a pre-estab- 
lished consideration unrelated to the current market. 


(2) Suspension of Trading 


Section 2 of Schedule G makes clear that suspension of 
trading in an eligible security by a national securities ex- 
change does not affect the requirements that members con- 
tinue to report transactions in the particular eligible secur- 
ity. 


Section 2 also requires members to notify the NASD prompt- 
ly whenever they have knowledge of information concerning 
an eligible security or the issuer thereof which has not been 
adequately disclosed to the public or have knowledge of any 
regulatory problem. 


(3) Prohibitions Against Certain Practices in Dealings in 
Eligible Securities 


Section 3 of Schedule G declares that certain specified 
practices are prohibited when engaged in by members in 
their dealings in eligible securities. These practices primar- 
ily relate to manipulative and fraudulent activities such as: 
executing transactions for the prupose of creating mis- 
leading activity; influencing the market price or establish- 
ing a false market price; executing ‘“wash sales” for the 
purpose of creating a false appearance of activity; joining 
in any pool, syndicate or joint account in order to influ- 
ence unfairly the market price of a security; disseminating 
false or misleading information; and preferring their own 
interests over those of customers when executing transac- 
tions. Many of these practices are currently prohibited 
under the antifraud provisions of the Federal securities 
laws. 


In addition, Section 3 would impose several specific re- 
quirements concerning, among other things, the handling 
of customer stop orders, and the reporting of certain in- 
formation with respect to members’ participation in joint 
accounts. 


(4) Fees and Charges 


Section contains the fees and charges applicable to those 
members required to report their transactions in eligible 
securities to the NASD. The NASD has incurred substan- 
tial costs in developing a trade reporting system to collect 
and disseminate to the consolidated system reports of 
over-the-counter transactions in eligible securities. The 
purposes of the fees and charges is to help defray those 
costs. It is contemplated that the fees and charges will be 






























reviewed annually by the Board of Governors. 


Those members having NASDAO Level II! service can have 
their terminals modified to permit reporting of transactions. 
The charge for modifying a NASDAQ Level II! terminal will 
be a single $25 charge for each terminal. The basic charges 
for NASDAQ Level II! service are contained in Part IV of 
Schedule D under the By-Laws. The charge for reporting 
transactions through a modified NASDAO Level II! terminal 
will be $0.20 per transaction. 


Members may also obtain a NASDAO Transaction Report- 
ing Terminal, that is, a NASDAQ Level III terminal which 
has transaction reporting capability but does not have 
NASDAQ quotation capability. The charge for NASDAQ 
Transaction Reporting service will be $300 per month for 
the first terminal and $250 per month for each additional 
terminal. The charge for reporting transactions through a 
Transaction Reporting terminal will be $0.20 per transac- 
tion for the first 300 transactions in one day and $0.35 for 
each transaction in excess of 300. 


Members may report transactions to the NASDAO supervi- 
sory office in New York City via Telex, TWX or telephone. 
The charge for reporting transactions in this manner will be 
$0.20 per transaction. 


lll. Solicitation of Comments on the NASD’s Proposed 
Rule Changes. 


The Commission hereby solicits comment from interested 
persons on the proposed NASD rule changes pursuant to 
Section 19(b)(1) of the Act. The Commission particularly 
wishes to receive comments on the NASD rule changes 
governing the reporting charges to be collected from NASD 
members, both as to the amount thereof and the manner in 
which those charges are to be levied. All interested persons 
are invited to submit their views and comments on the pro- 
posed NASD rules to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North Capitol 
Street, Washington, D. C. 20549 on or before June 30, 1975. 
Such communications should refer to File No. SR-1. All 
such communications will be available for public inspection. 


IV. Summary Effectiveness of the NASD’s Proposed Rule 
Changes. 


On or about June 16,1975, the Consolidated Tape Associa- 
tion anticipates that full implementation of Network A of 
the consolidated system, as described in the Plan, will com- 
mence on a low speed basis. Although commencement of 
Network A reporting will not constitute full implementa- 
tion of Phase I! of the Plan, it appears to the Commission 
that it is necessary for the protection of investors and the 
maintenance of fair and orderly markets in eligible securi- 
ties that rules governing the reporting of transactions in such 
securities by NASD members, and anti-manipulative rules 
governing such transactions, should be put into effect sum- 
marily in order to be in effect at the time Network A report- 
ing commences. The proposed NASD rule changes are sub- 
stantially identical to the rules and procedures which were 

in effect for the pilot phase of the consolidated system. 


IT iS THEREFORE ORDERED, pursuant to Section 19(b) 
(3)(B) of the Act, that the proposed reporting and anti-mani- 
pulative rules regarding transactions in eligible securities filed 





with the Commission by the NASD on March 21 and June 
4, 1975, be put into effect summarily, effective June 16, 
1975, until such time as the Commission, pursuant to Sec- 
tion 19(b)(2) of the Act, either approves the NASD pro- 
posals or institutes proceedings to determine whether such 
rules should be disapproved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Such additions were filed pursuant to Section 15A\(j) 
of the Act, as in effect prior to its amendment by the 
Securities Acts Amendments of 1975, but had not become 
effective in accordance with Section 15A(j). With the en- 
actment of the Securities Acts Amendments of 1975, the 
Commission is treating such additions as filed pursuant to 
Section 19(b) of the Act as amended thereby. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11462/June 11, 1975 


Admin. Proc. File No. 3-4548 


In the Matter of 


SCOTT, GORMAN, O’DONNELL & CO., INC. 
Time and Life Building 

New York, New York 

(8-13996) 


JAMES O’DONNELL 
RICHARD CUROTTO 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these broker-dealer proceedings under the Securities Ex- 
change Act, Scott, Gorman, O’Donnell & Co., Inc. (“‘regis- 
trant”’), a registered broker-dealer, has submitted a stipula- 
tion and consent. James O’Donnell, president of registrant, 
and Richard Curotto, vice president and secretary-treasurer, 
have submitted offers of settlement which the Commission 
has determined to accept. Solely for the purpose of settling 
these proceedings, and without admitting or denying the 
allegations in the order for proceedings, respondents con- 
sent to findings of misconduct as alleged in that order 

and to the imposition of specified sanctions. 


On the basis of the order for proceedings, registrant's con- 
sent and the offers of settlement, it is found that: 1/ 


1. During the period from about March 15 to May 22, 
1972, registrant and O’Donnell willfully violated Section 
17(a) of the Securities Act and Section 10(b) of the Ex- 
change Act and Rule 10b-5 thereunder in that, in a regis- 
tered offering of common stock of Power Conversion, Inc., 
they misstated the offering price and failed to disclose the 
true method of distribution and all of the underwriters. 
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2. During the same period, registrant and O’Donnell will- 
fully violated Section 5(b) of the Securities Act in that they 
caused Power stock to be carried through the mails for pur- 
poses of sale and delivery after sale without such stock be- 
ing accompanied or preceded by a prospectus meeting the 
requirements of Section 10 of that Act. 


3. During the period from about March 15, 1972 to Sep- 
tember 5, 1974, registrant, willfully aided and abetted by 
O'Donnell and Curotto, willfully violated Section 17(a) of 
the Exchange Act and Rule 17a-3 thereunder in that regis- 
trant’s books and records did not accurately reflect the 
true owners of Power stock purchased and sold through 
registrant. 


4. During the period from about September 1971 to 
September 1973, registrant, willfully aided and abetted by 
O’Donnell and Curotto, willfully violated Section 15(b) 

of the Exchange Act and Rule 15b3-1 thereunder in that it 
failed promptly to amend its application for broker-dealer 
registration to disclose that a certain individual was a con- 
trolling person of registrant and acted as an officer or direc- 
tor. 


In view of the foregoing, it is in the public interest to im- 
pose the sanctions to which respondents have consented. 


Accordingly, 1T 1S ORDERED that the registration as a 
broker and dealer of Scott, Gorman, O’Donnell & Co., 
Inc. be, and it hereby is, revoked; and it is further 


ORDERED that James O'Donnell be, and he hereby is, 
barred from association with a broker, dealer, investment 
adviser or investment company with the proviso that, 
after 15 months, he may apply to the Commission to be- 
come associated with a broker or dealer in a non-super- 
visory, non-proprietary capacity, upon a proper showing 
that he will be adequately supervised; and it is further 


ORDERED that Richard Curotto be, and he hereby is, 
suspended from any association with a broker-dealer, 
investment adviser or investment company for a period 
of six months effective June 23, 1975, and barred from 
any such association in a supervisory or proprietary capa- 
city with the proviso that, after 3 years from the termin- 
ation of his suspension, he may apply to the Commission 
for relief from such bar. 


For the Commission, by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ The findings herein are not binding on any other re- 
spondent named in these proceedings. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11463/June 11, 1975 


The Securities and Exchange Commission today announced 


pursuant to Section 12(k) of the Securities Exchange Act of 
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1934 (Exchange Act), the temproary suspension of over- 
the-counter trading in the securities of Fairfield Commun- 
ities Land Company (Fairfield), a Delaware corporation 
located in Little Rock, Arkansas, for the ten-day period 
commencing at 12:00 noon (EDT) on June 11, 1975 and 
terminating at midnight (EDT) on June 20, 1975. 


The suspension was initiated because of the unavailability 
of adequate and accurate information about the company, 
its financial condition and operations. 


The Commission cautions broker-dealers, shareholders, 
and prospective purchasers that they should consider 
carefully the foregoing information along with all other 
current available information and any information subse- 
quently issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that pursuant to Rule 15c2-11 under the Exchange 
Act, no quotation may be entered unless and until they 
have strictly complied with all of the provisions of said 
rule. If any broker or dealer has any questions as to 
whether or not he has complied with said rule, he should 
not enter any quotation but immediately contact the Se- 
curities and Exchange Commission, Division of Enforce- 
ment, in Washington, D. C. If any broker or dealer is un- 
certain as to what is required by Rule 15c2-11, he should 
refrain from entering quotations relating to the securities 
in question until such time as he has familiarized himself 
with said rule and is certain that all of its provisions have 
been met. If any broker or dealer enters any quotation 
which is in violation of said rule, the Commission will con- 
sider the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11464/June 12, 1975 


See Securities Act Release No. 5589/June 12, 1975. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11465/June 12, 1975 


Admin. Proc. File No. 3-2393 
In the Matter of 

LEE PETILLON 

9756 Wilshire Boulevard 
Beverly Hills, California 


MEMORANDUM OPINION AND ORDER DISMISSING 
PROCEEDINGS 
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Administrative Discretion 


Where associated person’s involvement with his former 
employer's violations of the securities statutes was peri- 
pheral and minimal and where the charge against him 
was essentially that of failure to display sufficient initi- 
ative to offset his superiors’ fraudulent activities, he/d, 
adverse findings and sanctions would be unjust and in- 
equitable so that proceedings dismissed without passing 
on legal issues involved. 


APPEARANCES: 


Juliette C. Ward, of the Commission’s San Francisco Branch 
Office, for the Commission's Division of Enforcement. 


George P. Michaely, Jr., of Sullivan & Worcester, for Lee 
Petillon. 


The administrative law judge concluded that respondent 
willfully aided and abetted his former employer's viola- 
tions of the Securities and Securities Exchange Acts. Re- 
spondent thereupon appealed to us. Our independent 
review of the record convinces us that his employer's 
derelictions were serious. But it also suggests that re- 
spondent’s involvement in those derelictions was merely 
peripheral. Essentially, Mr. Petillon is charged with fail- 
ure to display sufficient initiative to offset his superiors’ 
fraudulent selling activity. 


Mr. Petillon was employed as a financial analyst. His 
connection with selling was minimal. In view of that and 
of the other circumstances of the case, we think that ad- 
verse findings and sanctions would be unjust and inequi- 
table. In reaching this conclusion, we do not pass on the 
legal issues involved. 


Accordingly, 1T 1S ORDERED that these proceedings 
as to Lee Petillon be, and they hereby are, dismissed. 


By the Commission (Chairman GARRETT and Commis- 
sioners LOOMIS, EVANS and SOMMER); Commissioner 
POLLACK not participating. 


George A. Fitzsimmons 
Secretary 
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Admin. Proc. File No. 3-4492 
In the Matter of 
STEWART E. CAMPBELL 


3098 Circle Way 
Ogden, Utah 


» JOHN R. GASKILL 


2060 Marwood Drive 
Holladay, Utah 


JASPER N. ERSKINE 
4960 Memory Lane 
Salt Lake City, Utah 


FINDING AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these remedial proceedings under the Securities Ex- 
change Act, Stewart E. Campbell, who was a vice presi- 
dent of Gregersen & Co., Inc., (“‘registrant’’) formerly 

a registered broker-dealer, 1/ John R. Gaskill, who was 

a director of registrant, and Jasper N. Erskine, who was 
registrant's secretary, have submitted offers of settlement 
which the Commission has determined to accept. Solely 
for the purpose of these and any other proceedings pur- 
suant to certain provisions of the securities acts, and 
without admitting or denying the allegations in the order 
for proceedings, respondents consent to findings of mis- 
conduct as alleged in that order and to the imposition of 
the sanctions specified below. 


On the basis of the order for proceedings and offers of 
settlement, it is found that: 2/ 


1. During the period from about August 1971 to Feb- 
ruary 1974, Campbell and Gaskill willfully violated 
Sections 5(a) and 5(c) of the Securities Act by offer- 
ing, selling and delivering common stock of Silver Ex- 
ploration, Inc. when no registration statement under 
that Act was filed or in effect. 


2. During the period from about October 1971 to Feb- 
ruary 1974, Campbell and Gaskill willfully violated Sec- 
tion 17(a) of the Securities Act and Section 10(b) of 
the Exchange Act and Rule 10b-5 thereunder by recom- 
mending Silver Exploration’s unseasoned speculative 
stock without any reasonable basis for so doing and in 
disregard of unfavorable information known to them. 


3. During the same period, respondents willfully violated 
Section 10(b) of the Exchange Act and Rule 10b-6 
thereunder in that they bid for and purchased Silver 
Exploration’s securities while engaged in their distribu- 
tion. 


4. During the period from about March 1972 to August 
1973, Gaskill and Erskine willfully aided and abetted vio- 
lations of Section 15(c)(2) and Rule 15c2-11(a)(4) there- 
under in that quotations were submitted and caused to 
be published for Silver Exploration stock when registrant 
failed to maintain the information required by that rule. 


Accordingly, 1T 1S ORDERED that Stewart E. Campbell 
be, and he hereby is, barred from being associated with 

any broker or dealer with the proviso that after one year 
he may apply to become so associated in a non-supervisory, 
non-proprietary capacity upon a showing that he will be 
adequately supervised; and it is further 


ORDERED that John R. Gaskill be, and he hereby is, 
suspended from being associated with any broker or 
dealer for 12 months beginning at the opening of busi- 
ness on June 23, 1975; and it is further 


ORDERED that Jasper N. Erskine be, and he hereby is, 
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suspended from being associated with any broker or dealer 
for one month, effective at the opening of business on the 
day after the date of this order and from being so associated 
in a supervisory capacity for a period of 11 months there- 
after. 


For the Commission by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ Gregersen withdrew its registration before these proceed- 
ings were begun. On the basis of its default in these pro- 
ceedings it has been barred from association with any broker 
or dealer. Securities Exchange Act Release No. 11387 (April 
30, 1975), 6 SEC Docket 783. 


2/ The findings herein are not binding on any other re- 
spondent named in these proceedings. 
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SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 39/June 12, 1975 


Admin. Proc. File No. 3-4555 
In the Matter of 


JACK STEPHEN SKAKANDY 
17 El Portal Drive 
Tequesta, Florida 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TION 


These are broker-dealer proceedings under the Securities 
Exchange and Securities Investor Protection Acts with 
respect to Jack Stephen Skakandy, president of First 
Eastern Investment Corporation, formerly a registered 
broker-dealer. 1/ Solely for the purpose of these and any 
other proceedings brought by the Commission under spec- 
ified provisions of the Exchange, Securities, Investment 
Advisers, Investment Company and Investor Protection 
Acts, and without admitting or denying the allegations in 
the order for proceedings, respondent consents to findings 
of misconduct as alleged in that order and to the imposi- 
tion of a specified sanction. 


On the basis of the order for proceedings and respondent's 
consent, it is found that: 


1. During the period from about November 1 to Decem- 
ber 11, 1972, Skakandy willfully violated Section 17(a) 
of the Securities Act and Section 10(b) of the Exchange 
Act and Rule 10b-5 thereunder in that he carried on First 
Eastern’s securities business at a time when the firm was 
insolvent. 


2. During the period from about February 15 to Decem- 
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ber 11, 1972, Skakandy willfully aided and abetted viola- 
tions of: 


(a) Section 15(c)(3) of the Exchange Act and Rule 15c3-1 
thereunder in that First Eastern effected securities transac- 
tions when its aggregate indebtedness exceeded 2,000% of its 
net capital and it did not have and maintain net capital of 
at least $5,000; 


(b) Section 17(a) of the Exchange Act and Rules 17a-3 
and 17a-4 thereunder in that First Eastern failed to make 
accurately, keep current, and retain certain of its books 
and records; and 


(c) Section 17(a) of the Exchange Act and Rule 17a-11 
thereunder in that First Eastern failed to notify the Com- 
mission immediately of its net capital and recordkeeping 
deficiencies, and to file required reports. 


3. On December 11, 1972, Skakandy was enjoined, with 
his consent, from further violations of net capital, record- 
keeping and reporting provisions. 2/ 


4. Skakandy was an officer and director of First Eastern 
at the time a trustee was appointed for it under the Se- 
curities Investor Protection Act. 


In view of the foregoing, it is in the public interest to im- 
pose the sanction to which respondent has consented. 


Accordingly, IT IS ORDERED that Jack Stephen Skakandy 
be, and he hereby is, barred from being associated with any 
broker, dealer or registered investment adviser, and pro- 
hibited from serving in the capacities specified in Section 
9(b) of the Investment Company Act. 


For the Commission by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ First Eastern’s broker-dealer registration was revoked 
in these proceedings on the basis of its default. Securities 
Exchange Act Release No. 11129 (December 10, 1974), 
5 SEC Docket 671. 


2/ SEC v. First Eastern Investment Corp., et al.,72 Civil 
1955 (D.N.J.). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11468/June 12, 1975 


NOTICE OF ADOPTION OF AMENDMENTS TO RULES 
10a-1 AND 10a-2 UNDER THE SECURITIES EXCHANGE 
ACT OF 1934 AND OF SOLICITATION OF PUBLIC 
COMMENT ON CERTAIN PROPOSALS TO FURTHER 
AMEND THOSE RULES. (File No. S7-515) 


Introduction 


The Commission today adopted certain amendments to 
Rules 10a-1 and 10a-2 under the Securities Exchange Act 


























of 1934 (the ““Act’’). Rules 3b-3, 10a-1, and 10a-2 under 
the Act comprise the Commission’s short sale rules (the 
“Short sale rules’’). As amended, the short sale rules pro- 
vide for comprehensive regulation of all short sales of se- 
curities as to which last sale information is to be reported 
in the consolidated transaction reporting system (“Reported 
Securities’) contemplated by Rule 17a-15 under the Act 
(the “consolidated system”), regardless of the market in 
which such short sales are effected, after such informa- 
tion is made available to vendors of market transaction 
information on a real-time basis. 


With a view to implementation of the consolidated sys- 
tem, the Commission first published for comment pro- 
posed amendments to the short sale rules on March 6, 
1974, 1/ and, after revisions in light of the comments 
received, adopted those amendments on September 27, 
1974 (effective October 4, 1974) (the ‘““October Amend- 
ments”). 2/ On October 17, 1974, the October Amend- 
ments to Rules 10a-1 and 10a-2 were suspended tempor- 
arily by the Commission pending further study. The Octo- 
ber Amendments to Rule 3b-3 were not affected by the 
suspension. The suspension was instituted in response to 
representations made to the Commission by certain self- 
regulatory organizations that implementation of the Octo- 
ber Amendments would result in serious operational and 
other difficulties in regulating short sale transactions in 
their markets. 3/ On March 5, 1975, the Commission 
published for comment additional proposed amendments 
to Rule 10a-1 (the “March Proposals”), which were in- 
tended to ameliorate the difficulties perceived by those 
self-regulatory organizations. 4/ The amendments to the 
short sale rules adopted today, in substance, are an imple- 
mentation of the March Proposals. 


The Amended Short Sale Rules. 


While the Commission has determined to adopt amend- 
ments to the short sale rules at this time, in view of the 
complex nature of these amendments in the context of an 
operational consolidated system, the Commission wishes 
to solicit further comment on certain aspects of the new 
short sale rules with a view to making additional changes 
in those rules prior to full implementation of the consoli- 
dated system, as discussed below. 


Paragraph (a) of Rule 10a-1 will not apply to short sales 
of any Reported Security until last sale information as 

to transactions in that Reported Security is made avail- 
able to vendors of market transaction information on a 
real-time basis in accordance with the terms of the joint 
industry plan declared effective by the Commission under 
Rule 17a-15. 5/ 


After the date on which such information with respect to 
Reported Securities is made available on a real-time basis, 
paragraph (a) of Rule 10a-1 will govern short sales of those 
Reported Securities in all markets (including transactions 
effected on national securities exchanges and in the over- 
the-counter market). Prior to that date, short sales of se- 
curities (including Reported Securities) will be governed by 
paragraph (b) of Rule 10a-1, which applies only to short 
sales effected on national securities exchanges. 


The amendments to Rule 10a-1 adopted today by the Com- 
mission are identical, in all material respects, to the March 


Proposals (although certain changes, indicated below, have 
been made to clarify the meaning of the March Proposals). 
Certain technical amendments to Rule 10a-2 have been 
adopted to’conform the references to Rule 10a-1 contained 
therein to the new paragraphing of Rule 10a-1. Rule 3b-3 
has not been changed since the October Amendments and, 
as amended, has been effective since October 4, 1974. 


Reasons for and Impact of the Amended Short Sale Rules. 


The need for regulation of short sales was recognized by 
the Congress when it conferred virtually plenary authority 
on the Commission to regulate such sales in Section 10(a) 
of the Act. 6/ Prior to adoption of the October Amend- 
ments (later suspended, as indicated above), the Commis- 
sion’s short sale rules covered only short sales effected on 
exchanges; however, the advent of the consolidated system, 
which will result in wide publicity for sales, including short 
sales, of certain securities effected in all markets (whether 
on exchanges or in the over-the-counter market), requires 
that short sale regulation be extended to over-the-counter 
short sales of Reported Securities. 7/ 


The Commission has considered that short sale regulation 
should accomplish three objectives: 


(1) Allow relatively unrestricted short selling in an ad- 
vancing market; 


(2) Prevent short selling at successively lower prices, thus 
eliminating short selling as a tool for driving the market 
down; 


(3) Prevent short sellers from accelerating a declining mar- 
ket by exhausting all remaining bids at one price level, 
Causing successively lower prices to be established by long 
sellers. 8/ 


The Commission believes that Rule 10a-1, as amended, 
achieves these goals. Consequently, while the Commission 
recognizes that the short sale rules, as amended, may impose 
certain burdens on competition, discussed herein, the Com- 
mission believes that those burdens are necessary or appro- 
priate in furtherance of the purposes of the Act. 


When the short sale rules were promulgated in the 1930's, 
the Commission considered that, unless so-called “‘region- 
al’’ exchanges were afforded relief from the strictures of 
those rules to permit purchase orders to be filled by short 
sales at prices which could have been obtained on the 
“principal” exchange, ““regional’’ exchanges would be un- 
able to attract a sufficient flow of orders to sustain their 
existence. The equalizing exemption contained in paragraph 
(d)(6) of Rule 10a-1, prior to amendment, therefore, per- 
mitted all short sellers utilizing the facilities of an exchange 
market other than the “‘principal’’ exchange market to ef- 
fect short sales at prices ‘‘necessary to equalize the price... 
with the current price” on the “‘principal’’ exchange even 
though such sales were viewed, in terms of the Rule, as de- 
stablizing. Achievement of a central market system, together 
with elimination of fixed rates of commission, however, 
should place all markets on a relatively equal competitive 
footing and make possible the elimination of special treat- 
ment for “regional” exchanges, such as that afforded by 
the equalizing exemption. 
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Until achievement of a central market system, it appears 
that some form of equalizing exemption will be necessary to 
permit the “regional” exchanges to progress toward estab- 
lishing true competitive equality with the “principal” ex- 
changes. The advent of the consolidated system is deemed 
by the Commission to be a significant advance toward 
achievement of a central market system. For this reason, 
when the consolidated system is implemented fully, the 
new equalizing exemption contained in paragraph (e)(5) of 
Rule 10a-1 will be limited to specialists and market makers 
and will apply with equal force to short sales of Reported 
Securities in all markets. Prior to full implementation of 

the consolidated system, however, the equalizing exemption 
contained in paragraph (e)(6) of Rule 10a-1 (the successor 
to paragraph (d)(6) of the Rule prior to amendment) will re- 
main available to any person for short sales of a Reported 
Security on an exchange which is not the “‘principal”’ ex- 
change market for that security effected in accordance with 
past interpretations of that exemption. 9/ 


The Commission’s original short sale rules did not apply to 
over-the-counter transactions since, in the absence of pub- 
licity concerning over-the-counter short sales {such as that 
to be afforded by the consolidated system), there appeared 
to be little reason to fear that such sales would have a 
manipulative or destablizing impact on the markets as a 
whole. After full implementation of the consolidated sys- 
tem, the new short sale rules will apply only to transactions 
in Reported Securities. 


While short sales of Reported Securities in the over-the- 
counter market will not become subject to Rule 10a-1 until 
full implementation of the consolidated system, the Nation- 
al Association of Securities Dealers, Inc. (the ““NASD”) has 
informed the Commission that it is securing agreement by 

its market maker members responsible for approximately 
97% of all short sales of Reported Securities in the over-the- 
counter market to certain conditions governing their short 
sales of those securities until the consolidated system is im- 
plemented fully. 10/ The conditions are virtually identical 
to those which currently govern over-the-counter short sales 
of Reported Securities included in Phase | of the consolidated 
system by NASD members who are reporting participants 

in that pilot project. 11/ In the event this action by the 
NASD proves to be inadequate to assure appropriate and fair 
restriction of short selling in Reported Securities over-the- 
counter until full implementation of the consolidated sys- 
tem, the Commission will take corrective action. 


In determining to exclude over-the-counter short sales of Re- 
ported Securities from the provisions of Rule 10a-1 until 
full implementation of the consolidated system, the Com- 
mission has taken into account not only the NASD’s efforts 
to secure voluntary agreement to appropriate restraints on 
short selling of Reported Securities by its market maker 
members, but also the importance of real-time last sale in- 
formation to third market brokers seeking to effect over- 
the-counter executions of Reported Security short sale 
orders for customers. The “tick” test is viable as a measure 
of short sale permissibility only if those subject to the test 
(or their agents) have ready access to current information 
concerning completed transactions. Prior to full implemen- 
tation of the consolidated system, it will be impossible (as 
it has been in the past) for brokers and dealers to be aware, 
on a current basis, of the prices at which transactions have 
been effected in the over-the-counter market. Because third 
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market transactions are not effected on a physical “floor,” 
affording prompt access to such information, the absence 
of a real-time reporting system for over-the-counter trans- 
actions undermines the practicality of the “tick” test. 12/ 


Finally, as amended, and upon full implementation of the 
consolidated system, Rule 10a-1 permits an exchange to 
make an election as to whether short sales of Reported 
Securities are to be governed by a “tick” test referenced 
to the last sale reported from any market in the consoli- 
dated system or one referenced to the last sale in that ex- 
change’s market. The Rule also permits an exchange to 
foreclose use of the equalizing exemption by its specialists 
and market makers. The Commission recognizes that, to 
the extent exchanges elect to have short sales effected 
through their facilities governed by a “‘tick”’ test refer- 
enced to their own last sales or elect to prohibit use by 
their specialists and market makers of the equalizing ex- 
emption, disparities will exist between markets with re- 
spect to the ability of both public investors and market 
professionals to effect short sales. At certain times, short 
sales at a given price which could be effected legally in 
one market may not be permissible in another market. 


This aspect of the Rule was designed to ameliorate po- 
tential regulatory and operational problems perceived 
by certain exchanges, as indicated above, which impeded 
implementation of the October Amendments. 13/ The 
optional method of short sale regulation made available 
to exchanges by the amended Rule satisfactorily resolves 
these difficulties while preserving the Rule’s essential 
safeguards against destabilizing trading. The Commission 
believes, however, that modernization of exchange facili- 
ties may eliminate the need to structure short sale regula- 
tion in this manner and that it should be possible ulti- 
mately to utilize the kind of uniform rule contemplated 
by the October Amendments. 


Proposed Changes in the Short Sale Rules. 


A. The “Tick” Test. \t has been suggested that the refer- 
ence point for application of the “tick’”’ test under para- 
graph (a)(1) of Rule 10a-1 for purposes of determining 
the permissibility of a short sale of a Reported Security 
should be broadened to permit the test to be applied to 
either the last sale reported in the consolidated system 

or the last sale in the market in which the short sale is to 
be effected (treating the over-the-counter market in Re- 
ported Securities as a single market), whichever is lower. 
14/ This proposal would increase the flexibility of Rule 
10a-1 with respect to prices at which short sales of Re- 
ported Securities could be effected. While impediments to 
reliance on such a provision exist for certain markets 
(e.g., the over-the-counter market, because of the diffi- 
culty of ascertaining the most recent sale in that market), 
it does not appear to the Commission that short sales ef- 
fected in accordance with such a provision would be in- 
consistent with the purposes of the short sale rules. 15/ 


If the foregoing proposal were adopted by the Commis- 
sion, the text of paragraph (a)(1) of Rule 10a-1 would 
be revised to read as follows (Insertions in Italics): 


(a)(1) No person shall, for his own account or for the 
account of any other person, effect a short sale of any 
security registered on, or admitted to unlisted trading 
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privileges on, a national securities exchange, if trades in such 
security are reported pursuant to a consolidated transaction 
reporting system operated in accordance with a plan declar- 
ed effective under Securities Exchange Act Rule 17a-15 (a 
“consolidated system”) and information as to such trades 
is made available in accordance with such plan on a real- 
time basis to vendors of market transaction information, 

(i) below the price at which the last sale thereof, regular 
way, was reported in such consolidated system, or (ii) at 
the price at which the last sale thereof, regular way, was 
reported in such consolidated system, unless such price is 
above the next preceding different price at which a sale of 
such security, regular way, was reported in a consolidated 
system; provided, however, that such short sale may be 
effected on a national securities exchange or in the over- 
the-counter market at or above the price at which the last 
sale thereof, regular way, was effected in the particular 
market in which such sale is to be effected, unless the 

last sale thereof is below the next preceding different price 
at which a sale of such security, regular way, was effected 
in that market, in which case such sale may not be effect- 
ed at or below that price, except as may be otherwise per- 
mitted by this paragraph (a)(1). 


The Commission believes that this proposal would obviate 
any potential problems which might be experienced by 
“regional” exchanges under the new “‘tick” test contained 
in paragraph (a) of Rule 10a-1, as adopted. 


B. The Equalizing Exemption. The amendments to Rule 
10a-1 adopted by the Commission will effect a narrowing 
of the equalizing exemption for short sales of Reported 
Securities after full implementation of the consolidated 
system. Paragraph (e)(5) of the Rule will foreclose use of 
the exemption for short sales of Reported Securities cover- 
ed by paragraph (a) of the Rule by persons other than regis- 
tered exchange specialists and market makers and Qualified 
Third Market Makers. It has been objected that this action 
may deprive “regional” exchanges of needed liquidity and 
effectively preclude brokers and dealers other than specia- 
lists and market makers from assuring customers that their 
orders will be executed at prices at least as favorable as 
those available on the “principal’’ exchange market. 16/ 
The Commission, however, believes that the equalizing 
exemption should be drawn as narrowly as possible to 
preserve the integrity of the “tick” test contained in para- 
graph (a) of the Rule 10a-1. 


The Commission notes that availability of the equalizing 
exemption for short sales on “‘regional’’ exchanges by 
persons other than specialists and market makers appears to 
have exerted an undesirable influence upon the selection by 
brokers of a market for the execution of orders (including 
both short sale and purchase orders of customers). This 
aspect of the exemption has made it possible, in certain 
situations, to effect a short sale for a customer on a 
“regional”’ exchange at a price below the price at which 
such sale could have been effected on the “principal” 
exchange for that security; similarly, by use of the exemp- 
tion, it has been possible for brokers and dealers other than 
specialists and market makers to fill a purchase order by a 
short sale on a “regional” exchange at a price below the 
price at which the short sale could have been effected on 

, the “principal’”’ exchange. These practices have been char- 

acterized as the “transporting” of transactions. 


The Commission regards the transporting of transactions 
to evade the strictures of the short sale rules as an evasion 
of the purposes of those rules and inconsistent with the 
spirit and intent of the equalizing exemption. The availa- 
bility of the equalizing exemption to persons on regional 
exchanges was afforded to enhance the liquidity of those 
exchanges with respect to orders naturally flowing to 
those exchanges; the exemption was not intended to 
create an incentive to divert orders from the “principal” 
exchange market to avoid the impact of Rule 10a-1. As 
amended, Rule 10a-1 will make it possible for an exchange 
market to eliminate the reasons for transporting transac- 
tions in Reported Securities after full implementation of 
the consolidated system. 


Nevertheless, in view of the fears expressed by “regional” 
exchanges that narrowing the equalizing exemption in 
the manner contemplated by the amendments to Rule 
10a-1, as adopted, will impair the liquidity of their mar- 
kets, the Commission has determined to consider whether 
some limited change should be made in the exemption 
afforded by paragraph (e)(5) of the Rule to permit 
equalizing short sales by persons other than specialists 
and market makers. In particular, the Commission is con- 
sidering amending that paragraph as follows (Insertions 
in Italics; Deletions [Bracketed] : 


(5) Any sale of a security covered by paragraph (a) of 
this rule (except a sale to a stabilizing bid complying 
with Securities Exchange Act Rule 10b-7) by a regis- 
tered specialist or registered exchange market maker 
for its own account on any exchange with which it is 
registered for such security, or by a Qualified Third 
Market Maker which has filed a notice for such secur- 
ity with the Commission on Form X-17A-16(1) for its 
own account, or by any broker or dealer, for his own 
account or the account of a customer, on an exchange 
to fill a customer’s order if (i) no more than 1,000 
shares of the particular security to be sold are sold 
pursuant to this paragraph (e)(5) on that exchange by 
such broker or dealer in a single transaction at the 
price of the sale and (ii) no other sale has been effected 
on that exchange pursuant to the exemption afforded 
by this paragraph (e)(5) at the price of such broker’s 
or dealer’s sale prior to an intervening higher sale of 
that security reported in the consolidated system, 
effected at a price equal to or above the last sale re- 
ported for such security in a consolidated system; 
provided, however, that any exchange, by rule, may 
prohibit use [its registered specialista and registered 
exchange market makers from availing themselves] of 
the exemption afforded by this paragraph (e)(5) in its 
market if that exchange determines that such action is 
necessary or appropriate in its market in the public in- 
terest or for the protection of investors; 


This proposal would permit brokers and dealers to effect 
equalizing short sales of Reported Securities after full im- 
plementation of the consolidated system on exchanges 
pursuant to paragraph (e)(5) of Rule 10a-1 in the manner 
permitted for short sales generally under the equalizing 
exemption afforded by paragraph (e)(6) of the Rule. It 
should be noted that, as proposed, this provision would 
permit a broker acting for a customer to effect the cus- 
tomer’s short sale order pursuant to the equalizing ex- 
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emption. The Commission is particularly interested in 
receiving comment on this aspect of the proposal. 17/ 


The Commission wishes to receive suggestions as to alterna- 
tive means of permitting brokers and dealers to effect equal- 
izing transactions in a manner which will enhance “‘region- 
al” exchange liquidity without permitting the transporting 
of transactions and without undermining the integrity of 
the “tick” test (e.g., exchanges might be encouraged to file 
plans with the Commission contemplating a general exemp- 
tion for its members to sell short pursuant to the exemption 
under specified circumstances). 


Finally, the Commission wishes to explore further the feasi- 
bility of revising Rule 10a-1 to prohibit short selling only 
at prices below the last preceding different price (““minus 
ticks”) and of eliminating short sale regulation entirely. 


Interested persons are invited to submit their views and 
comments on the foregoing two proposed amendments to 
Rule 10a-1, particularly with respect to the competitive 
impact of the Rule as proposed to be amended, and on the 
questions of whether to change the Rule to prohibit short 
sales only on minus ticks or to eliminate short sale regula- 
tion, in writing, to George A. Fitzsimmons, Secretary, Se- 
curities and Exchange Commission, 500 North Capitol 
Street, Washington, D. C. 20459 no later than August 1, 
1975. All comments should refer to File No. S7-515. 


Effectiveness of the Amended Rules. 


Rule 3b-3 has not been changed since the October Amend- 
ments and, as amended, has been effective since October 4, 
1975. The Commission has determined that Rules 10a-1 and 
10a-2, as amended, must be effective coincident with imple- 
mentation of the next stage of the consolidated system, 
currently scheduled for June 16, 1975. For this reason, and 
because of the ample public exposure already afforded to the 
October Amendments and the March Proposals, the Com- 
mission finds that there is good cause for declaring the 
amendments to Rules 10a-1 and 10a-2 set forth below 
effective without publication thirty days prior to their 
effective date, otherwise required by the Administrative 
Procedure Act (5 U.S.C. 553(d)). Therefore, pursuant to 
the Commission’s authority under Sections 10(a) and 23(a) 
under the Act, Rules 10a-1 and 10a-2, as amended in the 
manner set forth below, are hereby declared effective as 

of June 16, 1975. Rules 10a-1 and 10a-2 as in effect prior 
to these amendments will remain effective through June 15, 
1975. 


Texts of the Amended Rules. 


The texts of the short sale rules are as follows (as amended 
since the March Proposals, Insertions in Italics; Deletions 
[Bracketed] ): 


Rule 3b-3. Definition of “Short Sale’. 


The term “short sale” means any sale of a security which 
the seller does not own or any sale which is consummated 
by the delivery of a security borrowed by, or for the ac- 
count of, the seller. A person shall be deemed to own a 
security if (1) he or his agent has the title to it; or (2) he 
has purchased, or has entered into an unconditional con- 
tract, binding on both parties thereto, to purchase it but 
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has not yet received it; or (3) he owns a security convertible 
into or exchangeable for it and has tendered such security 
for conversion or exchange; or (4) he has an option to pur- 
chase or acquire it and has exercised such option; or (5) he 
has rights or warrants to subscribe to it and has exercised 
such rights or warrants; provided, however, that a person shall 
be deemed to own securities only to the extent that he has 

a net long position in such securities. 


Rule 10a-1. Short Sales 


(a)(1) No person shall, for his own account or for the 
account of any other person, effect a short sale of any 
security registered on, or admitted to unlisted trading 
privileges on, a national securities exchange, if trades in 
such security are reported pursuant to a consolidated 
transaction reporting system operated in accordance with 
a plan declared effective under Securities Exchange Act 
Rule 17a-15 (a “consolidated system’’) and information 
as to such trades is made available in accordance with 
such plan on a real-time basis to vendors of market trans- 
action information, (i) below the price at which the last 
sale thereof, regular way, wes reported in such consoli- 
dated system, or (ii) at such price unless such price is 
above the next preceding ditferent price at which a sale 
of such security, regular way, was reported in a consoli- 
dated system. 


(2) Notwithstanding subparagraph (1) of this paragraph 
(a), any exchange, by rule, may. require that no person 
shall, for his own account or the account of any other 
person, effect a short sale of any such security on that 
exchange (i) below the price at which the last sale thereof, 
regular way, was effected on such exchange, or (ii) at 
such price unless such price is above the next preceding 
different price at which a sale of such securities, regular 
way, was effected on such exchange, if that exchange 
determines that such action is necessary or appropriate 
in its market in the public interest or for the protection 
of investors; and, if an exchange adopts such a rule, no 
person shall, for his own account or for the account of 
any other person, effect a short sale of any such security 
on such exchange otherwise than in accordance with 
such rule, and compliance with any such rule of an ex- 
change shall constitute compliance with this paragraph 


(a). 


(3) In determining the price at which a short sale may 
be effected after a security goes ex-dividend, ex-right, 
or ex-any other distribution, all sale prices prior to the 
“ex” date may be reduced by the value of such distribu- 
tion. 


(b) No person shall, for his own account or for the ac- 
count of any other person, effect on a national securities 
exchange a short sale of any security not covered by para- 
graph (a) of this rule, [if all trades in such security are ex- 
empted from reporting pursuant to a consolidated sys- 
tem] (1) below the price at which the last sale thereof, 
regular way, was effected on such exchange, or (2) at 
such price unless such price is above the next preceding 
different price at which a sale of such security, regular 
way, was effected on such exchange. In determining the 
price at which a short sale may be effected after a secur- 
ity goes ex-dividend, ex-right, or ex-any other distribution, 
all sale prices prior to the “‘ex”’ date may be reduced by 

















the value of such distribution. 


(c) No broker or dealer shall, by the use of any facility of 

a national securities exchange, or any rheans or instrumen- 
tality of interstate commerce, or of the mails, effect any sell 
order for a security registered on, or admitted to unlisted 
trading privileges on, a national securities exchange unless 
such order is marked either “long” or “short.” 


(d) No broker or dealer shall mark any order to sell a se- 
curity registered on, or admitted to unlisted trading privi- 
leges on, a national securities exchange “long” unless (1) 
the security to be delivered after sale is carried in the ac- 
count for which the sale is to be effected, or (2) such 
broker or dealer is informed that the seller owns the se- 
curity ordered to be sold and, as soon as is possible with- 
out undue inconvenience or expense, will deliver the secur- 
ity owned to the account for which the sale is to be effect- 
ed. 


(e) The provisions of paragraphs (a) and (b) hereof (and 
of any exchange rule adopted in accordance with para- 
graph (a) hereof) shall not apply to -- 


(1) Any sale by any person, for an account in which he 
has an interest, if such person owns the security sold and 
intends to deliver such security as soon as is possible with- 
out undue inconvenince or expense; 


(2) Any broker or dealer in respect of a sale, for an ac- 
count in which he has no interest, pursuant to an order to 
sell which is marked “‘long”’; 


(3) Any sale by an odd-lot dealer on an exchange with 
which it is registered for such security, or any over-the- 
counter sale by a Qualified Third Market Maker in a se- 
curity for which such market maker has filed a notice 
with the Commission on Form X-17A-16(1) to offset 
odd-lot orders of customers; 


(4) Any sale by an odd-!ot dealer on an exchange with 
which it is registered for such security, or any over-the- 
counter sale by a Qualified Third Market Maker in a se- 
curity for which such market maker has filed a notice 
with the Commission on Form X-17A-16(1), to liquidate 
along position which is less than a round lot, provided 
such sale does not change the position of such odd-lot 
dealer or such market maker by more than the unit of 
trading; 


(5) Any sale of a security covered by paragraph (a) of 
this rule (except a sale to stabilizing bid complying with 
Securities Exchange Act Rule 10b-7) by a registered 
specialist or registered exchange market maker for its 
own account on any exchange with which it is registered 
for such security, or by a Qualified Third Market Make 
which has filed a notice for such security with the Com- 
mission on Form X-17A-16(1) for its own account [in 
the market in such security made] over-the-counter, [by 
such market maker] effected at a price equal to or above 
the last sale reported for such security in a consolidated 
system; provided, however, that any exchange, by rule, 
. May prohibit its registered specialists and registered ex- 
/ change market makers from availing themselves of the ex- 
emption afforded by this paragraph (e)(5) if that exchange 
determines that such action is necessary or appropriate in 





its market in the public interest or for the protection of 
investors; 


(6) Any sale of a security covered by paragraph (b) hereof 
on a national securities exchange (except a sale to a stabi- 
lizing bid complying with Securities Exchange Act Rule 
10b-7) effected with the approval of such exchange which 
is necessary to equalize the price of such security thereon 
with the current price of such security on another national 
securities exchange which is the principal exchange market 
for such security; 


(7) Any sale of a security for a special arbitrage account 
by a person who then owns another security by virtue of 
which he is, or presently will be, entitled to acquire an 
equivalent number of securities of the same class as the 
securities sold; provided such sale, or the purchase which 
such sale offsets, is effected for the bona fide purpose of 
profiting from a current difference between the price of 
the security sold and the security owned and that such 
right of acquisition was originally attached to or repre- 
sented by another security or was issued to all the holders 
of any such class of securities of the issuer; 


(8) Any sale of a security registered on, or admitted to 
unlisted trading privileges on, a national securities ex- 
change effected for a special international arbitrage ac- 
count for the bona fide purpose of profiting from a cur- 
rent difference between the price of such security on a 
securities market not within or subject to the jurisdiction 
of the United States and on a securities market subject 
to the jurisdiction of the United States; provided the 
seller at the time of such sale knows or, by virtue of 
information currently received, has reasonable grounds 
to believe that an offer enabling him to cover such sale 
is then available to him in such foreign securities market 
and intends to accept such offer immediately; 


(9) Any sale of a security registered on, or admitted to 
unlisted trading privileges on, a national securities ex- 
change effected in accordance with a special offering 
plan declared effective by the Commission pursuant to 
paragraph (d) of Rule 10b-2; or 


(10) Any sale by an underwriter, or any member of a 
syndicate or group participating in the distribution of a 
security, in connection with an over-allotment of securi- 
ties, or any lay-off sale by such a person in connection 
with a distribution of securities through rights pursuant 
to Rule 10b-8 or a standby underwriting commitment. 


For the purpose of subparagraph (8) hereof a depositary 
receipt of a security shall be deemed to be the same se- 
curity as the security represented by such receipt. 


(f) This rule shall not prohibit any transaction or trans- 
actions which the Commission, upon written request or 
upon its own motion, exempts, either unconditionally 
or on specified terms and conditions. 


Rule 10a-2. Requirements for Covering Purchases 
(a) No broker or dealer shall lend, or arrange for the loan 


of any security registered on, or admitted to unlisted trad- 
ing privileges on a national securities exchange for delivery 
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to the broker for the purchaser after sale, or shall fail to 
deliver a security on the date delivery is due, if such broker 
or dealer knows or has reasonable grounds to believe that the 
sale was effected, or will be effected, pursuant to an order 
marked “long,” unless such broker or dealer knows, or has 
been informed by the seller, (1) that the security sold has 
been forwarded to the account for which the sale was effect- 
ed, or (2) that the seller owns the security sold, that it is 
then impracticable to deliver to such account the security 
owned and that he will deliver such security to such account 
as soon as it is possible without undue inconvenience or 
expense. 


(b) The provisions of paragraph (a) hereof shall not apply 
(1) to the lending of a security registered on, or admitted 
to unlisted trading privileges on, a national securities ex- 
change by a broker or dealer through the medium of a loan 
to another broker or dealer, or (2) to any loan, or arrange- 
ment for the loan, of any such security, or to any failure to 
deliver any such security if, prior to such loan, arrangement 
or failure to deliver, a national securities exchange, in the 
case of a sale effected thereon, or a national securities asso- 
ciation, in the case of a sale not effected on an exchange, 
finds (i) that such sale resulted from a mistake made in 
good faith, (ii) that due diligence was used to ascertain that 
the circumstances specified in clause (1) of Rule 10a-1 (d) 
existed or to obtain the information specified in clause (2) 
thereof, and (iii) either that the condition of the market 

at the time the mistake was discovered was such that un- 
due hardship would result from covering the transaction 

by a “purchase for cash” or that the mistake was made 

by the seller’s broker and the sale was at a price permissible 
for a short sale under Rule 10a-1(a) or (b). 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Securities Exchange Act Release No. 10668 (March 6, 
1974). 


2/ Securities Exchange Act Release No. 11030 (Septem- 
ber 27, 1974). 


3/ Securities Exchange Act Release Nos. 11051 (October 
15, 1974) and 11051A (November 17, 1974). 


4/ Securities Exchange Act Release No. 11276 (March 5, 
1975). 


5/ Securities Exchange Act Release No. 10787 (May 10, 
1974). In this regard, also see Securities Exchange Act Re- 
lease No. 11317 (March 28, 1975), stating that vendors of 
market transaction information are not obligated under 
Rule 17a-15 to display on their interrogation devices con- 
solidated last sale data as to Reported Securities from all 
markets until, among other things, such data is made 
available to them by means of a high speed line, as pro- 
vided in Section V of the joint industry plan. Thus, until 
a high speed line has been implemented, and the last sale 
of a Reported Security reported from any market in the 
consolidated system can be determined promptly by re- 
ference to vendors’ interogation devices, without regard 
to delays in the transmission of last sale data by means of 
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ticker tape displays, it would not be feasible to subject short 
sales of that Reported Security in all markets to the provi- 
sions of paragraph (a) of Rule 10a-1. 


6/ Rule 10a-1 imposes strictures on only one kind of sell- 
ing: short selling. Long sales of securities are not subject 
to the Rule. Although the Commission has expressed un- 
certainty as to whether any regulation of short selling is 
necessary in today’s markets, the Commission has also 
indicated that it would seem premature to consider elimin- 
ation of short sale regulation until further progress has 
been made toward establishment of a central market sys- 
tem. See Securities Exchange Act Release No. 11276 
(March 5, 1975), particularly footnote 4 thereof. It is the 
linking of the existing discrete markets in a single system, 
electronically and by other means, that will reduce to a 
minimum the opportunities for would-be manipulators to 
depress securities prices in the markets as a whole by un- 
restrained short selling. 


7/ Policy Statement of the Securities and Exchange Com- 
mission on the Structure of a Central Market System, at 
32, 66 (March 29, 1973). Advisory Committee on a Cen- 
tral Market System, /nterim Report on a Central Market 
System (October 11, 1972); Securities Exchange Act Re- 
lease No. 10688 (March 6, 1974). 


8/ 2 Securities and Exchange Commission, Special Study 
of Securities Markets, H.R. Doc. No. 95, 88th Cong., 1st 
Sess., at 251 (1963). 


9/ The equalizing exemption, contained in paragraph (d) 
(6), under Rule 10a-1, as in effect prior to the amendments 
adopted today, was framed to permit short sales to be 
effected on any exchange at a price ““which is necessary 

to equalize the price of such security thereon with the cur- 
rent price of such security on another national securities 
exchange which is the principal exchange market for such 
security.” In the context of short sale regulation, full im- 
plementation of a consolidated system will eliminate the 
need for regulatory distinctions between a “principal” 
exchange market and any other market for a Reported Se- 
curity. During the interim period, however, between im- 
plementation of a consolidated ticker tape display of last 
sale data from all markets and full implementation of the 
consolidated system (including real-time availability of 
such data to vendors of market transaction information 
for display on interrogation devices), it appears that it 
weill not be feasible to require any short sale of a Reported 
Security to be referented to the last sale reported in the 
consolidated system for purposes of compliance with the 
short sale rules because vendors of market transaction in- 
formation will not be required to make such information 
available upon inquiry to users of interrogation devices 
during that period. Thus, for purposes of paragraph (e)(6) 
of Rule 10a-1, which affords an equalizing exemption for 
exchange short sales of Reported Securities prior to full 
implementation of the consolidated system, the “‘princi- 
pal” exchange market reference point will be retained until 
full implementation of that system is achieved. 


10/ The NASD agreement provides that 


[n] o Designated Reporting [NASD] Member shall effect 
a short sale in a seucirty which is included in reporting 
of the consolidated transaction reporting system declared 
effective pursuant to Rule 17a-15 under the Securities 
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Exchange Act of 1934 below the last sale in such security, 
or at the last sale if the preceding different sale was at a 
higher price, effected by such member; provided, however, 
that such member may effect a short sale in such security 

if such sale is necessary to equalize the price of such secur- 
ity in its market with the last price of such security reported 
in the consolidated transaction reporting system. 


11/ See Securities Exchange Act Release No. 11056 (Octo- 
ber 17, 1974). 


12/ See footnote 9 supra. 
13/ See footnote 4 supra. 


14/ See Letters from the Midwest Stock Exchange to the 
Commission, dated November 24, 1974, April 3, 1975, 
and June 4, 1975; File No. S7-515. 


15/ While it is unclear at the present time whether vendors 
of market transaction information will offer, as a service, 

a reference file of last sale data as to transactions in Re- 
ported Securities effected in the over-the-counter market 
which would permit such data to be recalled on interro- 
gation devices, the existence of such a service would appear 
to obviate any operational difficulties in this regard. 


16/ See Letters to the Commission from the PBW Stock 
Exchange, dated November 8, 1974, the Pacific Stock Ex- 
change, dated November 14, 1974, and the Midwest Stock 
Exchange, dated November 25, 1974. 


17/ In this regard, attention should be given to the prob- 
lems presented by Opper v. Hancock, 250 F. Supp. 668 
(S.D.N.Y. 1966), aff’d, 367 F.2d 157 (2d Cir. 1966). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11469/June 12, 1975 


ANNOUNCEMENT OF SOLICITATION OF RECOM- 
MENDATIONS OF INDIVIDUALS FOR APPOINT- 
MENT TO THE MUNICIPAL SECURITIES RULEMAK- 
ING BOARD (File No. S7-569) 


The Securities and Exchange Commission today announced 
that it is publicly soliciting the recommendation of indi- 
viduals for appointment to the Municipal Securities Rule- 
making Board. 


On June 4, 1975, the Securities Acts Amendments of 
1975 (1975 Amendments”) 1/ were signed into law. 
The 1975 Amendments amended the Securities Exchange 
Act of 1934 (“Act”) by adding new Section 15B, which 
provides for the registration and regulation of securities 
firms and banks which underwrite and trade municipal 
securities, as defined in Section 3(a)(29) of the Act. 


Section 15B provides for the creation of a new self-regu- 


) latory organization, designated the Municipal Securities 
} Rulemaking Board (““Board’’), which wiil have primary 


responsibility for formulating rules regulating the activities 
of municipal securities brokers (as defined in Section 3(a) 


(31) of the Act) and municipal securities dealers (as defined 
in Section 3(a)(30) of the Act), including banks and subsidi- 
aries, departments and divisions of banks which act as deal- 
ers in municipal securities. 


Authority of the Board 


The 1975 Amendments grant the Board broad rulemaking 
authority. This authority includes, but is not limited to, the 
power to: define and establish means of preventing fraudu- 
lent and manipulative acts and practices; promote just and 
equitable principles of trade; establish professional qualifi- 
cations for municipal securities dealers; regulate selling and 
underwriting practices; determine the minimum scope and 
frequency of inspection of municipal securities brokers and 
dealers by the appropriate regulatory agency, as defined in 
Section 3(a)(34) of the Act; establish fair procedures for 
the nomination and election of future members of the Board; 
and define the relationship between a municipal securities 
professional's investment activities and its underwriting and 
dealing activities. 


Any rule proposed by the Board would be filed with the 
Securities and Exchange Commission (““Commission”’). The 
Commission would then be required to approve such pro- 
posed rule or institute proceedings to determine whether 
the proposed rule should be disapproved. 


Commission Responsibility to Designate the Initial Members 


The Board will consist of fifteen members, initially appoint- 
ed by the Commission; these members will all serve a two- 
year term of office. The Board’s membership, specifically 
prescribed by Section 15B(b)(1) of the Act, must consist 
of: five individuals who are not associated with any broker, 
dealer, or municipal securities dealer (‘public members”), 
as defined in Sections 3(a)(18) and 3(a)(32) of the Act 

(at least one of whom shall be representative of investors 

in municipal securities, and at least one of whom shall be 
representative of issuers of municipal securities); five in- 
dividuals who are associated with, and representative of, 
municipal securities brokers and municipal securities 
dealers which are not banks or subsidiaries, departments 

or divisions of banks (“broker-deater members”’); and five 
individuals who are associated with and representative of 
municipal securities dealers which are banks or subsidiaries, 
departments or divisions of banks (“bank members”). 


Commission Determination to Solicit the Nomination of 
Individuals for Appointment to the Board 


The Commission is requesting all interested persons to 
submit the names of individuals for the Commission’s 
consideration in appointing the initial members of the 
Board. A recommendation of an individual for appoint- 
ment to the Board should state whether that individual 

is proposed as a public member, a broker-dealer member, 
or a bank member and contain the following information: 
the proposer’s name, business address and telephone num- 
ber, and professional relationship (if any) to the nominee. 
The proposer should include the following information 
for any name suggested to the Commission for consider- 
ation: the name of the individual recommended, his or 
her business affiliation, business address and telephone 
number, home address and telephone number, and edu- 
cational and professional background. In addition, the 
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proposer should specify the basis for the recommended in- 
dividual’s qualification to be a public member, broker-deal- 
er member, or bank member, with particular reference to 
the statutory standards described above. The proposer may 
also submit such additional information relating to the 
recommended individual as the proposer thinks will be 
useful in helping the Commission evaluate the recommen- 
dation and ensure that, to the extent possible, individuals 
appointed to the Board will be representative of all seg- 
ments of the municipal securities industry. 


Respondents also are requested to submit, for the Commis- 
sion’s consideration, their general views as to the qualifica- 
tions of persons to be appointed to the Board. 


The Commission may appoint persons to the Board who 
are not recommended pursuant to this Release. 


Three copies of each recommendation should be submitted 
to: George A. Fitzsimmons, Secretary, Securities and Ex- 
change Commission, 500 North Capitol Street, N. W., 
Washington, D. C. 20549, no later than July 14, 1975. 
Reference should be made to File No. S7-569. 


All requests for additional information, or for clarification 
of the Board’s responsibilities, organization or composition, 
should be directed to: Andrew M. Klein, Assistant Direc- 
tor, Division of Market Regulation, Securities and Exchange 
Commission, 500 North Capitol Street, N. W., Washington, 
D. C. 20549. 


All correspondence in response to this solicitation will be a 
matter of public record. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Pub. L. No. 94-29, 94th Cong., 1st Sess. (1975). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11470/June 13, 1975 


See Securities Act Release No. 5590/June 13, 1975. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19031/June 9, 1975 


In the Matter of 
NATIONAL FUEL GAS COMPANY 
New York, New York 
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NATIONAL FUEL GAS DISTRIBUTION 
CORPORATION 
Buffalo, New York 





NATIONAL FUEL GAS SUPPLY CORPORATION 
Oil City, Pennsylvania 


(70-5678) 


ORDER AUTHORIZING ISSUE AND SALE OF DE- 
BENTURES AT COMPETITIVE BIDDING BY HOLD- 
ING COMPANY 


National Fuel Gas Company (‘*National”’), a registered 
holding company, and two of its subsidiary companies, 
National Fuel Gas Distribution Corporation (“Distribu- 
tion Corporation”) and National Fuel Gas Supply Corpor- 
ation (“Supply Corporation”), have filed an application- 
declaration and amendments thereto with this Commis- 
sion pursuant to Sections 6(a), 7, 9(a), and 10 of the 
Public Utility Holding Company Act of 1935 (“Act’’) 
and Rule 50 promulgated thereunder regarding the follow- 
ing proposed transactions. 


National proposes to issue and sell, subject to the compe- 
titive bidding requirements of Rule 50 promulgated under 
the Act, $21,000,000 principal amount of % Deben- 
tures, Series due June 1984. The interest rate of the de- 
bentures (which shall be a multiple of 1/8 of 1%) and 

the price, exclusive of accrued interest, to be paid to Na- 
tional (which shall not be less than 99% nor more than 
102% of the principal amount thereof) will be determined 
by the competitive bidding. The debentures will be issued 
under an indenture dated as of August 15, 1968, between 
National and Manufacturers Hanover Trust Company as 
Trustee, as heretofore supplemented and as to be further 
supplemented by a Fifth Supplemental Indenture dated 
as of June 15, 1975. The debentures may not be redeem- 
ed prior to June 15, 1980, if such redemption is for the 
purpose or in anticipation of their refunding through the 
use, directly or indirectly, of funds borrowed by the com- 
pany at an effective interest cost of less than the effective 
interest cost of the debentures. 


As of the date the proceeds are available from the sale 

of the $21,000,000 principal amount of debentures, Na- 
tional proposes to return to Distribution Corporation 

and Supply Corporation their notes totaling $15,116,600 
and $5,883,400 respectively, all of which mature on 
August 15, 1975, and which were originally issued in 1970 
in connection with 8-5/8% Debentures due August 15, 1975. 
Concurrently, Distribution Corporation and Supply Corpor- 
ation propose to issue new notes to National in the same 
amounts having a maturity date of June 15, 1984. The 
interest rate per annum will be equal to the effective cost 
of money incurred by National in the sale of the new de- 
bentures, rounded to the next highest multiple of 1/10 

of 1%. The filing has not been completed with respect to 
the proposed intrasystem transactions, and, accordingly, 
jurisdiction will be reserved thereover. 


It is stated that the proposed issue and sale of notes by 
Distribution Corporation are subject to the jurisdiction 
of the Public Service Commission of New York and the 
Pennsylvania Public Utility Commission and that no other 
State commission and no Federal commission, other than 























this Commission, has jurisdiction over the proposed trans- 
actions. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed by Rule 23 pro- 
mulgated under the Act (Holding Company Act Release 
No. 18989), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the facts 
in the record, it is hereby found, with respect to the pro- 
posed issue and sale of debentures, that the applicable 
provisions of the Act and rules promulgated thereunder 
are satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in the 
interest of investors and consumers that the amended ap- 
plication-declaration in respect of said transaction be 
granted and permitted to become effective: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and the rules thereunder, that the application- 
declaration, as amended, be, and it hereby is, granted 

and permitted to become effective forthwith with respect 
to the proposed issue and sale of debentures, subject to 
the terms and conditions prescribed in Rules 24 and 50 
promulgated under the Act. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved over the proposed intrasystem transac- 
tions as to which the record is not yet complete. 


For the Commission, by the Division of Corporate Regu- 


lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19032/June 9, 1975 


In the Matter of 


SYSTEM FUELS, INC. 
225 Baronne Street 
New Orleans, Louisiana 70161 


(70-5540) 


NOTICE OF POST-EFFECTIVE AMENDMENT REGARD- 
ING PROPOSED ACQUISITION OF LAND FOR COAL 
PRODUCTION 


NOTICE IS HEREBY GIVEN that System Fuels, Inc. 
(“SFI”), a jointly-owned non-utility subsidiary company 
of Arkansas Power & Light Company, Louisiana Power & 
Light Company, Mississippi Power & Light Company, and 
New Orleans Public Service, Inc., each an electric utility 
subsidiary company of Middle South Utilities, Inc. (“Middle 
South”), a registered holding company, has filed with this 
Commission a post-effective amendment to the application 
in this proceeding pursuant to Sections 9(a) and 10 of the 
Public Utility Holding Company Act of 1935 (“Act”) re- 
garding the following proposed transaction. All interested 


persons are referred to the amended application, which 
is summarized below, for a complete statement of the 
proposed transaction. 


Pursuant to the order of the Commission in this proceeding 
dated September 26, 1974 (HCAR No. 18579), SFI has 
purchased a 3,840 acre (more or less) ranch in the Powder 
River Basin of Wyoming, under which 425,000,000 to 
475,000,000 tons of coal have been estimated to be located 
(“Ranch”). SFI states that this purchase was made pursu- 
ant to its responsibility to meet the increasing coal supply 
needs of the Middle South Utilities System (“System”) as 
the supplier of fuel for the System. 


It is now stated that in accordance with its fuel-supply pro- 
gram and to further assure adequate supplies of coal, SF! 
has sought to acquire various smaller coal-bearing tracts 

of land adjacent to the Ranch, which is composed of four 
separate noncontinguous tracts, in order to have possession 
of a unified interest for mining. To date, SFl has obtained 
through a nominee an option, at a cost of $1,600, from 
unaffiliated persons to purchase by warranty deed (““Op- 
tion Agreement”) a 320 acre tract of land contiguous to 

a portion of the Ranch (“Contiguous Tract’). The option 
to purchase the Contiguous Tract under the Option Agree- 
ment expires July 15, 1975, and excludes any interest of 
the present owner in the oil, gas, and minerals underlying 
the land, except coal now owned or in any manner here- 
after acquired. Up to 50,000,000 tons of coal are estimated 
to be located beneath the Contiguous Tract. 


SFI acquired the option to purchase the Contiguous Tract 
on the advice of a coal consulting firm which has been con- 
ducting an exploration program for SFI in the Powder 
River Basin. Should the estimate of the coal consulting 
firm not be significantly diminished within the option 
period, SFI intends to exercise its option to purchase the 
Contiguous Tract for a price of $128,000, subject to cer- 
tain adjustments stated in the Option Agreement. 


Ownership of the Ranch and Contiguous Tract does not 
insure that SFI will obtain the rights to remove the under- 
lying coal. The coal deposits under these properties and 
the rights to mine such coal were reserved by the United 
States of America at the time the Federal Governinent 
Originally transferred title to the land. The Secretary of 
the Interior is authorized to offer for leasing, at his, dis- 
cretion, deposits of coal owned by the Federal Govern- 
ment. Such offers are made through a public offer of the 
deposits by means of competitive bidding, and SFI is in 

a position to initiate this process by filing an application 
with the Bureau of Land Management, Department of the 
Interior. Should SFI fail to be the successful bidder, and 
thus have only surface rights to the Ranch and Contigu- 
ous Tract, SFI intends to divest itself of said properties. 


If SFI purchases the Contiguous Tract, it would proceed, 
as and when the coal reserves are required by the System, 
to seek to acquire the rights to remove the coal located 
under the Ranch, the Contiguous Tract, and any other 
adjacent tracts it may acquire, to obtain any regulatory 
approvals then required to mine such coal, and, upon re- 
ceipt of such approvals, to contract for the development 
and operation of a mine on these properties. The develop- 
er and operator of the mine will be unaffiliated with the 
System. Prior to proceeding with contractual arrange- 
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ments for the development and operation of the mine, SFI 
will furnish the Commission with details of such arrange- 
ments, including the identity of the developer of the mine, 
the identity of the operator of the mine, the form of the 
development and operation contracts, and estimated costs 
of development and operation. 


SFI will obtain funds to purchase the Contiguous Tract by 
means of loans from Arkansas Power & Light Company, 
Louisiana Power & Light Company, Mississippi Power & 
Light Company, and New Orleans Public Service Inc., pur- 
suant to the Loan Agreement dated January 1, 1974, pre- 


viously authorized by the Commission in File No. 70-5415. 


It is stated that no special and separable fees and expenses 


are to be incurred in connection with the proposed transac- 


tion. No State or Federal commission, other than this 
Commission has jurisdiction over the proposed transac- 
tion. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than July 3, 1975, request in writing that 

a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of 
fact or law raised by said post-effective amendment to the 
application which he desires to controvert; or he may re- 
quest that he be notified if the Commission should order 
a hearing thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton, D. C. 20549. A copy of such request should be served 
personally or by mail (air mail if the person being served 
is located more than 500 miles from the point of mailing) 
upon the applicant at the above-stated address, and proof 
of service (by affidavit or, in case of an attorney at law, 

py certificate) should be filed with the request. At any 
time after said date, the application, as now amended or 
as it may be further amended, may be granted as provided 
in Rule 23 of the General Rules and Regulations promul- 
gated under the Act, or the Commission may grant exemp- 
tion from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem appropri- 
ate. Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19033/June 10, 1975 


In the Matter of 


NORTHEAST UTILITIES 
West Springfield, Massachusetts 
(70-5665) 
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ORDER RELEASING JURISDICTION 


By order dated May 8, 1975 in this proceeding, North- 
east Utilities (“Northeast”), a registered holding company, 
was authorized to issue and sell common stock and was 
granted an exception from the competitive bidding re- 
quirements of Rule 50. Jurisdiction was reserved with 
respect to the number of shares and terms and conditions 
of the sale, including the price to Northeast and the under- 
writers’ compensation. 


Northeast has filed an amendment in this proceeding in- 
forming the Commission that Northeast has executed a 
contract, subject to approval of this Commission, with 
the underwriting group which has been formed to market 
Northeast’s common stock. The underwriting syndicate 
has contracted to purchase for public redistribution 
5,000,000 shares of Northeast’s common stock. The initial 
public offering price will be fixed just prior to the com- 
mencement of the public distribution, and will be closely 
related to the last reported price of Northeast’s common 
stock on the New York Stock Exchange immediately 
prior to determination of the public offering price. The 
initial public offering price will be (a) not more than 
$.375 per share plus the higher of the reported last sale 
price or reported last asked price; and (b) not less than 
the lower of the reported last sale price or reported last 
bid price, minus $.25 per share. The underwriters’ com- 
pensation will not be more than 7% of the initial public 
offering price. Northeast will receive the initial public 
offering price, less the underwriters’ compensation. The 
maximum selling commission to dealers will be $.40 per 
share. As of the close of trading on June 9, 1975, the 
closing price of Northeast’s common stock was 9-1/8; 
the closing bid and asked price was 9 and 9-1/8. The 
actual offering price will, as indicated above, be govern- 
ed by the then market price. 


The amendment and the underwriting contracts it em- 
bodies specify, within an appropriate range, the consid- 
eration to be received by Northeast for the sale of its 
common stock and the compensation to be received by 
the underwriters. The price at which the sahres are to be 
publicly sold is directly dependent on the established 
market value of such shares at the time of sale. The pro- 
posed underwriters’ compensation has been compared with 
a study of the underwriting costs incurred by electric pub- 
lic utility companies and holding companies (including 
such companies which also have gas utility operations), 
whether or not subject to the Act, which have offered 
common stock to the public since January 1, 1975. The 
recent market history of both the common shares of 
Northeast and of the other companies in the electric 
utility industry has also been examined, together with 
the relevant qualitative factors affecting each such issue. 


It is found that, under current market conditions, both 
the minimum price to be received by Northeast and the 
maximum underwriting compensation provided for in the 
contracts proposed for the sale of this issue are reasonable 
and that all of the requirements of the Act and of the 
rules thereunder, including the requirements of Section 
7(d), are satisfied. 


IT IS ORDERED that the jurisdiction reserved in the 
order of May 8, 1975, over the number of shares to be 


























offered by Northeast and over the terms and conditions 

of such offering be and the same hereby is released and that 
the proposed transaction may be consummated, without 
further order, in accordance with Rule 24. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19034/June 10, 1975 


In the Matter of 


MONONGAHELA POWER COMPANY 
Fairmont, West Virginia 26554 


(70-5677) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


Monongahela Power Company (“Monongahela”), an elec- 
tric utility subsidiary company of Allegheny Power Sys- 
tem, Inc. (“APS”), a registered holding company, has 
filed a declaration and amendments thereto with this 
Commission pursuant to Sections 6(a) and 7 of the Pub- 
lic Utility Holding Company Act of 1935 (“Act”) and 
Rule 50 promulgated thereunder regarding the following 
proposed transaction. 


Monongahela proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50 under the 
Act, up to $30,000,000 principal amount of First Mort- 
gage Bonds, in one or more series, each such series to 
mature in not less than 5 and not more than 30 years. The 
interest rate (which will be expressed in a multiple of 

1/8 of 1%) and the price to be paid to Monongahela for 
the Bonds (which shall not be less than 100% unless Mon- 
ongahela shall authorize a lower percentage not less than 
99%, and shall not exceed 102.75%) will be determined 
by competitive bidding. The terms of the Bonds preclude 
Monongahela from redeeming any such Bonds prior to 
June 1, 1980, if such redemption is for the purpose of 
refunding such Bonds with proceeds of funds borrowed 

at a lower effective interest cost. The Bonds will be issued 
under and secured by the Mortgage and Deed of Trust, 
dated as of August 1, 1945, as supplemented, to First 
National City Bank (“Trustee”), and a new Indenture 
Supplemental thereto whieh will be dated as of the first 
day of the month in which the Bonds are to be issued. 


The proceeds realized from the sale of the Bonds are pro- 
posed to be used to pay short-term debt incurred by the 
Company, and to pay all or a part of the $22,000,000 of 
3% First Mortgage Bonds which mature on August 1, 
1975. As of April 21, 1975, $7,000,000 in short-term 
borrowings were outstanding, and it is anticipated that 

at the time of the issuance and delivery of the Bonds, 


approximately $19,000,000 in short-term borrowings 
will be outstanding. 


The fees and expenses to be paid by Monongahela in 
connection with the proposed transaction are estimated 
at $86,000, including legal fees of $15,000. Fees of 
counsel for the underwriters, to be paid by the success- 
ful bidders, are estimated at $15,000. The Public Utilities 
Commission of Ohio has authorized the issuance and sale 
of the Bonds. No other state commission and no federal 
commission, other than this Commission, has jurisdiction 
over the proposed transaction. 


Due notice of the filing of said declaration has been given 
in the manner prescribed in Rule 23 promulgated under 
the Act (HCAR No. 18992), and no hearing has been re- 
quested of or ordered by the Commission. Upon the 

basis of the facts in the record, it is hereby found that the 
applicable standards of the Act and the rules thereunder 
are satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in the 
interest of investors and consumers that said declaration, 
as amended, be permitted to become effective: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is, permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under the 
Act. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19035/June 11, 1975 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


(70-5682) 


ORDER AUTHORIZING ISSUE AND SALE OF SHORT- 
TERM PROMISSORY NOTES TO BANKS UNDER A 
REVOLVING CREDIT AGREEMENT 


Middle South Utilities, Inc. (“Middle South”), a registered 
holding company, has filed a declaration and an amend- 
ment thereto with this Commission pursuant to Sections 
6(a) and 7 of the Public Utility Holding Company Act of 
1935 (“Act’’) regarding the following proposed transac- 
tions. 


Middle South proposes, under a revolving credit agreement 
with a group of banks headed by Manufacturers Hanover 
Trust Company of New York (“MHTC”), to issue and sell 
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its unsecured short-term promissory notes in an aggregate 
amount not to exceed $221,200,000 outstanding at any 
one time. 


The initial borrowing under the credit agreement will be 
used for the payment of $127.7 million of short-term 
notes issued by Middle South to MHTC and various com- 
mercial banks under a prior credit agreement dated July 1, 
1973, as amended, which borrowings were approved by 
this Commission (File No. 70-5366). Such borrowings were 
utilized by Middle South to purchase, at various times, the 
common stocks of certain of its subsidiary companies. 
These subsidiary companies used the amounts thereby ob- 
tained to reduce outstanding bank loans and commercial 
paper indebtedness incurred, pending permanent financing 
of construction expenditures. Subsequent borrowings 
under the new credit agreement will be used by Middle 
South to purchase additional common stock of its subsidi- 
aries. The issuance, sale, and acquisition of such common 
stock will be the subject of separate filings with this Com- 
mission. 


Under the terms of the revolving credit agreement, Middle 
South may borrow and reborrow until June 30, 1976, up 
to an aggregate of $221,200,000 outstanding at any one 
time. The names of the banks joining in the credit agree- 
ment and their respective participation are as follows: 


Maximum Amount 
to be Borrowed 


Name of Bank and Designation 





Manufacturers Hanover Trust 


Company, New York, New York $ 61,300,000 B 
First National City Bank, 

New York, New York 27,700,000 B 
Bank of America National Trust 

and Savings Association, San 

Francisco, California 20,000,000 B 
Continental Illinois National 

Bank and Trust Company of 

Chicago, Illinois 20,000,000 C 
First National Bank of 

Chicago, Illinois 20,000,000 A 
The Northern Trust Company, 

Chicago, Illinois 11,100,000 A 
Irving Trust Company, 

New York, New York 11,100,000 B 
Morgan Guaranty Trust Company 

of New York, New York 10,000,000 A 
First Nationa! Bank of Boston, 

Massachusetts 10,000,000 B 
North Carolina National Bank, 

Charlotte, North Carolina 10,000,000 B 
First Pennsylvania Bank, N.A., 

Philadelphia, Pennsylvania 5,000,000 A 
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The Fidelity Bank, 





Philadelphia, Pennsylvania $ 5,000,000 A 

Crocker National Bank, 

San Francisco, California 5,000,000 A 

Union Bank, 

Los Angeles, California 5,000,000 A 
Total: $221,200,000 





Each borrowing and each payment by Middle South 

will be made pro rata among the lending banks according 
to their original commitment. The notes issued to those 
banks designated as A banks in the credit agreement will 
bear interest from the date thereof on their unpaid princi- 
pal amount at a rate per annum equal to the commercial 
loan rate of MHTC from time to time in effect on borrow- 
ings having a 90-day maturity by its most responsible and 
substantial domestic corporate borrowers (‘““MHTC Rate”); 
the notes issued to those banks designated as B banks in 
the credit agreement will bear interest from the date 
thereof on their unpaid principal amount at a rate per 
annum equal to 122% of the MHTC rate; and the notes 
issued to that bank designated in the credit agreement 

as a C bank will bear interest from the date thereof on 
their unpaid principal amount at a rate per annum equal 
to 112% of the MHTC rate. 


Middle South will pay to each participating bank a com- 
mitment fee for the period from and including May 1, 
1975, to June 30, 1976 (or any earlier date of termina- 
tion of the commitments), computed at the rate of 1/2 
of 1% per annum on the average daily unused portion 
of the commitments in effect during the period for which 
payment is made. Middle South will also pay to each of 
the A and B banks a facility fee on the average daily 
amount of such bank’s commitment (whether used or 
unused) from May 1, 1975, to and including June 30, 
1976, at a rate of 1/4 of 1% per annum. Middle South 
will pay to the C bank a facility fee on the average daily 
amount of such bank’s commitment (whether used or 
unused) from May 1, 1975, to and including June 30, 
1976. The rate of the facility fee applicable to the C 
bank shall be 10% of the MHTC rate in effect from 
time to time. 


Based on a 7% prime rate, the effective interest cost of the 
A, B, and C banks, including the facility fees and assuming 
balances of 10% on the line and 10% on the borrowing 
from the A banks, would be 9.06%, 8.79%, and 8.54%, 
respectively. 


Middle South presently intends to repay the principal 

of the notes out of the proceeds of the sale of additional 
shares of its common stock. The notes will be prepayable 
at any time on two business days’ notice in whole or in 
part without premium. Middle South will have the right 
at any time on three business days’ notice to the partici- 
pating banks to terminate or, from time to time, to re- 
duce the commitments. 


No State commission and no Federal commission, other 
than this Commission, has jurisdiction over the proposed 
transactions. 


























Due notice of the filing of said declaration has been given 
in the manner prescribed in Rule 23 promulgated under 
the Act (Holding Company Act Release No. 18991), and 
no hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act 

and the rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the pub- 
lic interest and in the interest of investors and consumers 
that said declaration, as amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is, permitted to become effec- 
tive forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19036/June 12, 1975 


In the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 44701 


(70-5679) 


ORDER AUTHORIZING PROPOSED ACQUISITION 
OF COAL CARS AND SUBLEASE OF CERTAIN OF 
SAID CARS TO RAILROAD COMPANIES 


Ohio Power Company (“Ohio Power’’), an electric utility 
subsidiary company of American Electric Power Company, 
a registered holding company, has filed with this Commis- 
sion an application, and amendments thereto, pursuant to 
Sections 9(a) and 10 of the Public Utility Holding Com- 
pany Act of 1935 (“Act”) regarding the following pro- 
posed transactions. 


Ohio Power states that it has entered into agreements 
with Bethlehem Steel Corporation (“Bethlehem”) and 
Greenville Steel Car Corporation (“Greenville”) for the 
manufacture of 377 coal hopper cars by Bethlehem and 
373 coal hopper cars by Greenville (collectively, the 
“cars”) for aggregate purchase prices of approximately 
$9,425,000 and $10,630,000, respectively. By assign- 
ments dated December 23, 1974 and February 18, 1975, 
Ohio Power assigned its right to purchase the Bethlehem 
and Greenville cars, respectively, to C.I.T. Financial Ser- 
vices, Inc. (“‘lessor’’). Ohio Power and lessor have entered 
into two leases (“lease no. 1” and “lease no. 2”) dated 
December 23, 1974, with respect to the Bethlehem and 
Greenville cars, respectively. The leases are subject to the 
receipt of any required approval of this Commission. 


Terms of the leases require Ohio Power to pay rent on the 
cars in the following manner: Ohio Power has paid, or will 
pay, to lessor an initial payment of rent on April 2, 1975 
(for lease no. 1) and July 2, 1975 (for lease no. 2) in an 
amount equal to .0355% of the purchase price of each car, 
and thereafter pay in sixty consecutive quarterly install- 
ments an amount equal to 3.194% of the purchase price 
thereof (or approximately $798.50 and $910.29 per car per 
quarter under lease no. 1 and no. 2, respectively). It is stated 
that the leases are net leases pursuant to which Ohio Power 
will pay the rents required thereunder unless such obliga- 
tion to pay is excused or terminated under terms of the 
leases. Each lease contains a provision granting Ohio Power 
the option to purchase the cars from the lessor at a fair 
market sales value, said value to be determined on the 
basis of an arms-length transaction. These options to pur- 
chase may be exercised at the end of the leases or any ex- 
tended term thereof. Ohio Power and the lessor have fur- 
ther agreed that in the event this Commission does not 
issue a no-action letter or approve Ohio Power’s partici- 
pation in the leases by June 15, 1975, Ohio Power will 
purchase the cars from the lessor at a price for each car 
equal to the sum of (i) the purchase price of the car, plus 
(ii) .0355% of said purchase price for each day which has 
elapsed between the acceptance of such car to and includ- 
ing June 15, 1975, plus (iii) certain expenses and (iv) less 
an amount equal to the initial rental payment. 


It is further stated that Ohio Power is presently utilizing 
167 of the 377 Bethlehem cars for the delivery of coal to 
its Mitchell Plant in West Virginia. Until the cars are fully 
utilized, Ohio Power has sublet 60 of the remaining cars 
to The Chesapeake and Ohio Railway Company (“C&O”) 
under an agreement dated as of December 24, 1974 
(““sublease’’). Under terms of the sublease, Ohio Power 
may terminate the sublease of any and all cars upon 10 
days’ written notice to C&O. It is stated that the rental 
payments to Ohio Power from C&O are $270 per car per 
month and that this is substantially equal to Ohio Power’s 
cost under the lease. It is further stated that 150 of the 
Bethlehem cars are being subleased to the Burlington 
Northern (““BN”’) railroad under terms similar to those 

in effect with C&O. The C&O and BN subleases con- 
template that additional cars may be made subject to 
those agreements. 


Payments received by Ohio Power from the subleasees will 
be applied against the amount of the rental payments 
made by Ohio Power to the lessor for the purpose of in- 
clusion in the fuel expense account. Only the reduced or 
net amount of such lease payments are to be included in 
the fuel expense account of Ohio Power. Like provisions 
have been stipulated with respect to the lease arrange- 
ment of Appalachian Power Company, an associate com- 
pany (File No. 70-5650) (HCAR No. 18971, May 7, 1975). 


Ohio Power’s entry into Leases no. 1 and no. 2 have been 
expressly authorized by the Public Utilities Commission 

of Ohio and no other state commission and no federal 
commission, other than this Commission, has jurisdiction 
over the proposed transactions. Fees and expenses to be in- 
curred in connection with the proposed transactions are 
estimated at $12,500, including legal fees of $10,000. 


Due notice of the filing of said application has been given 
in the manner prescribed in Rule 23 promulgated under 
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the Act (HCAR No. 18987), and no hearing has been re- 
quested of or ordered by the Commission. Upon the basis 
of the facts in the record, it is hereby found that the ap- 
plicable standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; and 
that it is appropriate in the public interest and in the in- 
terest of investors and consumers that said application, as 
amended, be granted: 


IT iS ORDERED, pursuant to the applicable provisions 

of the Act and rules thereunder, that said application, as 
amended, be, and it hereby is, granted, effective forthwith, 
subject to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 


tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19037/June 12, 1975 


In the Matter of 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


(70-5629) 


SUPPLEMENTAL INTERIM ORDER EXTENDING 
AUTHORIZATION TO ISSUE NOTES TO BANKS AND 
COMMERCIAL PAPER 


By order dated April 9, 1975, in this proceeding (HCAR 
No. 18925), we authorized Georgia Power Company 
(“Georgia”), an electric utility subsidiary of The South- 
ern Company (“Southern”), a registered holding company, 
to borrow from time to time on notes to banks and com- 
mercial paper notes up to an aggregate principal amount 
of $300 million at any one time outstanding through June 
30, 1975, and reserved jurisdiction over short-term borrow- 
ings beyond that date through March 31, 1976. We also 
denied a request for hearing and motion to intervene by 
the Georgia Power Project (“Project”), a consumer group 
in Georgia’s service area, but granted Project leave to file 

a response to any supplemental request for short-term 
borrowings beyond June 30, 1975. Georgia now requests 
authority to incur borrowings through March 31, 1976, 
the aggregate principal amount of which will not exceed 
$300 million at any one time outstanding through August 
31, 1975, and $140 million thereafter. 


In a separate application-declaration before us (File No. 
70-5614), Georgia has proposed to issue and sell $100 
million of its first mortgage bonds in mid-July, and con- 
templates another $100 million bond sale in late 1975. 
Pursuant to authority heretofore granted (HCAR No. 
18924, April 9, 1975), Southern proposes to make cap- 
ital contributions to Georgia through March 31, 1976, 
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in the aggregate amount of $86 million. It is forecast 

that the funds from these sources, together with an addi- 
tional $100 million to be received in June and July 1975, 
from the sale to Oglethorpe Electric Membership Corpora- 
tion of certain transmission facilities (HCAR No. 19021, 
June 2, 1975) will be applied by Georgia to reduce its 
short-term borrowings. Georgia forecasts that these funds 
and anticipated income will permit it to operate from 
August 1975 through March 31, 1976, with not more than 
$140 million of short-term debt at any time outstanding. 
This amount is only modestly in excess of borrowings 
Georgia may incur under Section 6(b) without our author- 
ization. 


In its response Project requests that Georgia’s borrowing 
authority be reduced to $220 million and extended only 
to July 31, 1975, and that thereafter Georgia not be per- 
mitted to incur short-term debt in excess of the amount 
permitted under Section 6(b). The $220 million, which 
Project proposes, is the amount that Georgia had forecast 
as of the end of May 1975. But it would be unrealistic not 
to allow for unanticipated delays in the financings we have 
described. 


Georgia requests that we reserve jurisdiction to consider 

a request for additional short-term borrowings up to $350 
million to March 31, 1976. Should such a request be filed, 
a copy thereof shall be served concurrently on Project, 
which may reply thereto not later than six days after re- 
ceipt of such request. 


IT iS ORDERED, accordingly, that Georgia be, and it 
hereby is, authorized effective forthwith, to issue and sell 
from time to time unsecured notes and commercial paper 
as proposed in the post-effective amendment to its amend- 
ed application-declaration, provided that in the aggregate 
the amount of its short-term debt shall not exceed $300 
million at any one time outstanding through August 31, 
1975, and $140 million through March 31, 1976. The 
certificate, which Georgia proposes to file quarterly under 
Rule 24, shall include a statement of all charges paid by 
Georgia to the lending banks and a computation of these 
charges and of the resulting effective annual interest rate. 


IT iS FURTHER ORDERED, that jurisdiction is reserved 
with respect to any additional authorization requested as 
heretofore indicated. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19038/June 12, 1975 


In the Matter of 


AMERICAN NATURAL GAS COMPANY 
New York, New York 
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WISCONSIN GAS COMPANY 
Milwaukee, Wisconsin 


(70-5607) 
(31-747) 


MEMORANDUM OPINION AND ORDER APPROVING 
PROPOSED DISTRIBUTION OF COMMON STOCK OF 
UTILITY SUBSIDIARY BY HOLDING COMPANY; 
EXEMPTION OF HOLDING COMPANY UNDER SEC- 
TION 3(a)(1); AND RELATED MATTERS 


American Natural Gas Company (“American Natural’), 

a registered holding company, and its wholly-owned public 
utility subsidiary, Wisconsin Gas Company (‘“Wisconsin 
Gas”), have filed an application-declaration, and amend- 
ments thereto, pursuant to Sections 3(a)(1), 7, 10 and 

12 of the Public Utility Holding Company Act of 1935 
(“Act’’) and related rules thereunder. In brief, the trans- 
actions (herein sometimes referred to as the “‘Plan’’) 
provide for the distribution of the common stock of 
Wisconsin Gas to the stockholders of American Natural, 
the reincorporation by merger of American Natural as a 
Michigan corporation, and the latter’s exemption as a 
holding company. Notice of the proposed Plan was duly 
given (HCAR No. 18832, February 28, 1975). No person 
has requested a hearing, and, as the record is complete, no 
hearing is necessary. 


American Natural, a Delaware corporation, is solely a hold- 
ing company. It has two gas utility subsidiary companies, 
Wisconsin Gas and Michigan Consolidated Gas Company 
(“Michigan Consolidated”). Until recently, American Na- 
tural had a third utility subsidiary, Central Indiana Gas 
Company. We approved its acquisition in 1966, American 
Natural Gas Company, 43 SEC 203; and by order of De- 
cember 12, 1973, we authorized its sale to Indiana Gas 
Company, Inc., a non-affiliate (HCAR No. 18217). 


American Natural also has four non-utility subsidiary 
companies: Michigan Wisconsin Pipe Line Company 
(“Michigan-Wisconsin”); American Natural Gas Ser- 

vice Company (“Service Company”); American Natural 
Gas Production Company (‘‘Production Company”); and 
Great Lakes Gas Transmission Company (““Great Lakes”). 


As of December 31, 1974, the consolidated assets of the 
American Natural System amounted to approximately 
$2,341,000,000 (after reserves for depreciation and ° 
depletion) and consolidated revenues in 1974 were 

about $845, 169,000. At year end, American Natural had 
outstanding 18,432,532 shares of common stock with a 
par value of $10 per share, all publicly-held. It sold an 
additional 2,000,000 shares in March 1975 (HCAR No. 
18829). American Natural has no outstanding long-term 
debt or preferred stock. 


Wisconsin Gas is the largest gas distributing company in 
the State of Wisconsin where it conducts all of its busi- 
ness. It delivers natural gas to about 373,000 customers 
in some 352 communities, including the City of Milwau- 
kee. Approximately 93% of the company’s gas supplies 
are purchased from Michigan-Wisconsin pursuant to 
long-term service agreements; and the balance is pur- 
chased from two non-affiliated pipeline suppliers. In the 
‘ear ended December 31, 1974, Wisconsin Gas had oper- 


ating revenues of $157,639,000, and its total assets on that 
date (after valuation reserves) amounted to $244,767,000. 
At year end, its capital structure was as shown below: 








Amount Percent 
First Mortgage Bonds $ 99,417,000 50.2 
Sinking Fund Debentures 12,600,000 64 
Total Long-Term Debt $112,017,000* 56.6 
Common Stock Equity 86,041,000 43.4 
Total Capital & Surplus $198,058,000 100.0 








*Exclusive of current sinking fund requirements. 


The first mortgage bonds, above, include $16,616,000 
principal amount maturing in November 1975. At De- 
cember 31, 1974, the company had available property 
additions to permit the issuance of approximately $19 
million of additional bonds, subject to compliance with 
other provisions of its indenture. The balance of the 

first mortgage bonds matures from 1981 through 1994. 
The debentures, originally issued in the amount of 
$15,000,000, are subject to a cash sinking fund to redeem 
90% of the issue by maturity thereof in 1990. As of 
March 31, 1975, Wisconsin Gas had outstanding $12,278,- 
000 of short-term debt pending permanent financing. The 
common stock equity consists of 5,946,746 authorized 
and outstanding shares of $12 par value common stock, 
all held by American Natural, and accumulated retained 
earnings. Wisconsin Gas is subject to the jurisdiction of 
the Public Service Commission of Wisconsin as to rates, 
accounting and other matters. 


Michigan Consolidated, a Michigan corporation, is the 
largest natural gas distribution company in Michigan, 
where all of its utility business is conducted. It serves 
the City of Detroit and some 430 other communities. 
Its assets amounted to $865,242,000 at December 31, 
1974, and revenues in 1974 were $483,420,000. Ap- 
proximately 83% of its gas supply is purchased from 
Michigan-Wisconsin, and the balance from Great Lakes 
and non-affiliated suppliers. 


Michigan-Wisconsin owns and operates an interstate na- 
tural gas transmission system and underground storage 
facilities. Its pipeline extends to the Midwest from gas 
production areas of Texas and Oklahoma and from on- 
shore and offshore Louisiana. During 1974, approxi- 
mately 81% of Michigan-Wisconsin’s gas supply (881 
billion cubic feet) was purchased from many inde- 
pendent producers and the balance from Great Lakes 
and four non-affiliated suppliers. Its 1974 sales 
amounted to 838 billion cubic feet, of which about 49% 
was sold to Michigan Consolidated, 16% to Wisconsin 
Gas, and the balance to 52 non-affiliated distributors in 
seven states. Revenues in 1974 were $531,933,000, and 
assets on December 31, 1974 amounted to approximate- 
ly $1,161,215,000 (after valuation reserves). Michigan- 
Wisconsin’s rates, service and accounting are subject to 
the jurisdiction of the Federal Power Commission. 
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Production Company has working interests in offshore leases 
in the Gulf of Mexico, and is engaged in oil and gas explora- 
tion and development. Its assets at December 31, 1974 
amounted to $79,758,000. On June 4, 1975, we author- 
ized American Natural to transfer all the capital stock of 
Production Company to Michigan-Wisconsin (HCAR No. 
19026). Service Company is a mutual service company 
rendering various services at cost to its associated com- 
panies. Great Lakes, whose outstanding voting securities 
are held 50% by American Natural and 50% by Trans- 
Canada Pipe Lines Limited, a non-affiliate, operates a 
1,000-mile pipeline system transporting Canadian natural 
gas, including deliveries to Michigan-Wisconsin and Michi- 
gan Consolidated. 


Under the proposed Plan, American Natural will distribute 
to the holders of its common stock all the outstanding shares 
of common stock of Wisconsin Gas, in the ratio of one share 
of Wisconsin Gas for each five shares of American Natural 
common stock held on a record date to be established for 
the distribution. The shares to be distributed have been re- 
gistered under the Securities Act of 1933 (Registration No. 
2-53558). No fractional shares of Wisconsin Gas will be 
distributed. Full shares equal to the aggregate of all frac- 
tional shares will be sold by an agent, and the cash proceeds 
of the sale, net of selling expenses, will be paid pro rata to 
the stockholders entitled thereto. American Natural has 
received a ruling from Internal Revenue Service to the effect 
that the distribution of the Wisconsin Gas stock will not re- 
sult in taxable gain or loss either to American Natural or its 
stockholders. 


Prior to the distribution, Wisconsin Gas will amend its 
Articles of Incorporation. Its authorized 5,946,746 shares of 
capital stock will be reduced to 5,000,000 shares, and the 
par value will be reduced from $12 to $8 per share. The 
outstanding $12 par value shares, all held by American 
Natural, will be converted into 4,086,507 shares ($8 per 
value), equal to about one-fifth of American Natural’s 
outstanding shares. The resulting reduction of approxi- 
mately $38.7 million in the aggregate par value of its 
outstanding shares will be credited by Wisconsin Gas 

to “other paid-in capital.” Wisconsin Gas will apply to 

the New York Stock Exchange for listing of its reclassified 
common shares. 


The Wisconsin Gas Charter will be further amended to pro- 
vide for 1,500,000 authorized shares of cumulative prefer- 
red stock without par value, for future issuance in one or 
more series. The terms of the preferred stock will gener- 
ally conform, with one modification, with the protective 
standards prescribed by the Commission’s Statement of 
Policy With Respect to Preferred Stock, adopted February 
16, 1956 (HCAR No. 13106). The proposed modification 
relates to the extent to which Wisconsin Gas will be per- 
mitted to finance its gas business through unsecured debt. 
Cf. The Columbia Gas System, Inc., HCAR No. 18304, 
March 5, 1974; Consolidated Natural Gas Company, 
HCAR No. 18520, August 5, 1974. 


Under the amended Charter the company may not, ex- 
cept upon approval by the holders of a majority of pre- 
ferred stock at the time outstanding, (i) issue securities 
representing unsecured debt in excess of 20% of the sum 
of its secured debt, capital stock and surplus, or (ii) after 
December 31, 1980 or the date of the first issuance of 
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preferred stock, whichever is later, incur such unsecured 
debt, having a maturity of less than 10 years, in an aggre- 
gate amount exceeding 10% of such sum. The term “un- 
secured debt” will not include (1) debentures, not ex- 
ceeding $15,000,000 principal amount, issued by the com- 
pany or assumed by it in connection with any acquisition 
of a public utility or natural gas company which was the 
issuer of such debentures; (2) loans not exceeding $20,- 
000,000 having maturities of not less than 7 years; and 
(3) gas inventory loans with maturities of not more than 
12 months. All such debentures and loans, except inven- 
tory loans, will be counted as “secured debt” in applying 
the foregoing Charter limitations on unsecured debt. 


The separation of Wisconsin Gas from American Natural 
will not affect the former’s long-term gas supply con- 
tracts, terminating in 1992, with Michigan-Wisconsin, 

its major supplier. These contracts will continue in effect. 


Based on the 4,086,507 shares of Wisconsin Gas to be 
outstanding, the company’s 1974 earnings amounted to 
$2.40 per share, and the year-end per share book value 
was $21.05. It is stated that two dividends equal to 
$.425 each on that number of shares have been paid 
thus far in 1975; and that future dividends, to be de- 
termined by Wisconsin Gas’ Board of Directors, will de- 
pend upon earnings, financial condition, and other rele- 
vant factors. 


Wisconsin Gas’ present Board of Directors consists of 
eleven directors, of whom four, including the President 

of Wisconsin Gas, are also directors of American Natur- 
al. Three of these directors will resign from the Board 

of Wisconsin Gas, and the President of Wisconsin Gas 

will resign from American Natural’s Board. The remain- 
ing directors of the Wisconsin Gas Board are all residents 
of Wisconsin and are associated with communities served 
by Wisconsin Gas and not by American Natural. The three 
vacancies on the Wisconsin Gas Board will be filled by per- 
sons having no past or present affiliation with American 
Natural or any associate company thereof. 


No officer or director of American Natural or of any as- 
sociate company thereof, or any member of his immedi- 
ate family, will concurrently serve as an officer or direc- 
tor of Wisconsin Gas. Except as noted previously, any 
person who has served as an officer or director of Ameri- 
can Natural or any associate company thereof will not 
thereafter be eligible to serve in either such position with 
Wisconsin Gas, and conversely, until the expiration of a 
period of three years from termination of such service. 


As of March 31, 1975, officers of Wisconsin Gas and the 
directors who are to remain on the company’s Board were 
owners of 4,632 shares of American Natural common 
stock, including 1,845 shares held by the President of 
Wisconsin Gas. Of that total, 3,269 shares are held pur- 
suant to the Employee Savings Plan of the American 
Natural System. Upon severance of Wisconsin Gas from 
American Natura! there will be no further acquisitions 

of American Natural common stock on behalf of employ- 
ees of Wisconsin Gas pursuant to any savings plan, except 
that as stockholders of American Natural such employ- 
ees may participate in that company’s dividend-reinvest- 
ment plan. 
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Data-processing services currently performed for Wisconsin 
Gas by Service Company will be continued until such time, 
estimated at aoout 18 months, as Wisconsin Gas makes its 
own independent arrangements. Service Company will also 
continue to perform services relating to Federal income 

tax returns for the tax years 1974 and 1975 (and, to the 
extent necessary, prior tax years) until all matters pertaining 
thereto are finally closed. It is stipulated that these services 
or any other service requested by Wisconsin Gas will be per- 
formed by Service Company at cost in accordance with 
Section 13 of the Act and applicable rules thereunder; and 
that, by way of supplementary filings in this proceeding 
under Rule 24, Service Company will report annually the 
nature and content of these services rendered to Wisconsin 
Gas and the cost thereof (which will be stated to be in 
accordance with Section 13 and applicable rules), and the 
termination or any substantial reduction of such services. 

In the year ended December 31, 1974, Wisconsin Gas’ total 
cost for data-processing and tax services amounted to ap- 
proximately $1,255,000. 


American Natural, now a Delaware corporation, will be re- 
incorporated as a Michigan corporation. A new Michigan 
corporation will be organized named American Natural Gas 
Company (“American Natural (Michigan)”’) which will ini- 
tially issue, and American Natural will acquire for $100, 
100 shares of $1 par value common stock. After distribu- 
tion of the Wisconsin Gas stock to American Natural’s 
stockholders, American Natural will be merged into Amer- 
ican Natural (Michigan). All of the outstanding shares of 
American Natural, $10 par value, will be converted into 

an equal number of shares of American Natural (Michi- 
gan) with a par value of $1 per share. The assets and lia- 
bilities,and all the rights, privileges and obligations, of 
American Natural (Michigan) immediately following the 
merger will be the same as those of American Natural just 
prior to the merger; and the rights and privileges pertain- 
ing to American Natural (Michigan)’s common stock will 
not differ materially from those attaching to the present 
common stock of American Natural. 


The divestment of Wisconsin Gas will reduce the size of 
the American Natural System by some 10%. Selected 
data, on a consolidated basis, actual and pro forma as 
at December 31, 1974, are shown below. 


In Millions of Dollars 
a/ 











Actual ~ Pro-Forma_ 
Total Assets $2,340.5 $2,095.7 
Capitalization: % % 
Capital Stock $ 204.3 $ 20.4 cf 
Other Paid-in / 
Capital 197.2 381.12 
Retained 
Earnings 352.0 265.9 
Total Common 
Equity $ 753.5 43.9 $ 667.4 44.0 
Long-termdebt/ 961.5 56.1 849.4 56.0 
Total Capitalization $1,715.0 100.0 $1,516.8 100.0 








Per Share: 
-- Book value $ 36.88 $ 32.67 
-- Earnings 4.83 4.33 
~ Dividend 2.54 2.54 


a/ Adjusted for sale of 2,000,000 shares of American Natural 
common stock in March 1975. 


b/ Exclusive of current sinking fund requirements. 


c/ Reflects reduction of par value from $10 to $1 per share 
Pursuant to proposed merger. 


The proposed Plan of American Natural was approved by 
a requisite vote of its shareholders on April 30, 1975, pur- 
suant to proxy solicitation theretofore authorized by our 
order (HCAR No. 18832, February 28, 1975). The pro- 
posed reclassification of Wisconsin Gas’ capital stock has 
been approved by the Public Service Commission of Wis- 
consin. No other State commission, and no Federal com- 
mission other than this Commission, has jurisdiction over 
the proposed transactions. 


Upon consummation of the Plan, American Natural (Mich- 
igan) will have a single public utility subsidiary company 
as defined in the Act -- Michigan Consolidated, also a 
Michigan corporation conducting substantially all of its 
business within that State. On that prospective basis 
American Natural requests an order pursuant to Section 
3(a)(1) of the Act exempting American Natural (Michi- 
gan) and its subsidiary companies from all provisions of 
the Act except Section 9(a)(2) thereof. 


Fees and expenses (partially estimated) incurred and to 
be incurred in connection with the proposed transac- 
tions are: for American Natural, $455,000 -- including 
counsel fees of $90,000, and fees of accountants, finan- 
cial advisor, and geologist of $21,000, $25,000 and 
$16,250, respectively; and for Wisconsin Gas, $135,000-- 
including counsel fees of $35,000 and NYSE listing fee 
of $55,217. All fees and expenses will be charged to 
expenses. 


On the basis of the record, we find that the applicable 
provisions of the Act and the rules thereunder are satis- 
fied, and that it is appropriate in the public interest and 
in the interest of investors and consumers that said appli- 
cation-declaration, as amended, be granted and permitted 
to become effective: 


IT IS ORDERED, accordingly, pursuant to the applicable 
provisions of the Act and rules thereunder, that said appli- 
cation-declaration, as amended, be, and it hereby is, grant- 
ed and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 promul- 
gated under the Act, including the filing thereunder of 

the requisite reports of Service Company, as aforesaid. 


IT LS FURTHER ORDERED, pursuant to Section 3(a)(1) 
of the Act, that American Natural Gas Company and its 
subsidiary companies as such are exempt from all provi- 
sions of the Act and rules thereunder except Section 9 
(a)(2), effective upon delivery to a distribution agent of 
the common stock of Wisconsin Gas for distribution to the 
stockholders of American Natural and upon reincorpora- 
tion of American Natural under the laws of the State of 
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Michigan. 
By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19039/June 13, 1975 


See Securities Act Release No. 5590/June 13, 1975. 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19040/June 12, 1975 


In the Matter of 


NATIONAL FUEL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10020 


THE SYLVANIA CORPORATION 

THE MARS COMPANY 

NATIONAL FUEL GAS SUPPLY CORPORATION 
308 Seneca Street 

Oil City, Pennsylvania 16301 


(70-5692) 


NOTICE OF PROPOSED MERGER OF NON-UTILITY 
SUBSIDIARIES AND OF INTRASYSTEM SALE OF 
ASSETS 


NOTICE IS HEREBY GIVEN that National Fuel Gas 
Company (“National”), a registered holding company, 
and its three wholly-owned non-utility subsidiaries, 

The Sylvania Corporation (“Sylvania”), The Mars Com- 
pany (“Mars”) and National Fuel Gas Supply Corpora- 
tion (“Supply Corporation”) have filed a joint applica- 
tion-declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (““Act’’), 
designating Section 6(a), 7, 9(a)(1), 10, 12(c) and 12(f) 
of the Act and Rules 42 and 43 promulgated thereunder 
as applicable to the following proposed transactions. All 
interested persons are referred to said application-declar- 
ation, which is summarized below, for a complete state- 
ment of the proposed transactions. 


Sylvania, Mars and Supply Corporation are organized 
under the laws of Pennsylvania. Sylvania is principally 
engaged in the production, transmission, storage, pur- 
chase and sale of natural gas in New York and Pennsyl- 
vania and sells all of its gas to Supply Corporation. In 
addition, Sylvania operates an unrelated business which 
accounts for approximately 15% of its total revenues. 
Supply Corporation is engaged in the purchase, produc- 
tion, transmission and storage of natural and synthetic 
natural gas, selling approximately 98% of its gas to Na- 
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tional Fuel Gas Distribution Corporation (‘Distribution 
Corporation’’), National's sole gas utility subsidiary, for 
resale to customers in portions of Pennsylvania, New 
York and Ohio. 


The applicants-declarants propose a two-step plan of 
corporate simplification, to be implemented as of 
August 1, 1975. The first step provides for Sylvania 

to convey to Mars all of its properties which are unre- 
lated to gas production, transmission or storage. There- 
after, in a second step, Sylvania will be merged into and 
survived by Supply Corporation. Upon completion of the 
proposed simplification, National will have one utility 
subsidiary, Distribution Corporation, and two non-utility 
subsidiaries, Mars and Supply Corporation. 


The property to be conveyed to Mars by Supply Corpor- 
ation consists of approximately 485 separate parcels of 
land in New York and Pennsylvania. In respect of these 
lands, however, Sylvania will reserve all rights related to 
gas supply for the use of Supply Corporation after the 
merger. The transfers of these properties will be made at 
their cost, net of applicable reserves, appearing on the 
books of Sylvania on the date of transfer, less amounts 
related to the gas rights reserved by Sylvania. Mars will 
make cash payments to Sylvania which, on the basis of 
net book values as of January 31, 1975, would be $15,- 
825. 


The proposed plan of merger between Sylvania and Supply 
Corporation provides, among other things, for the assump- 
tion by Supply Corporation of all of Sylvania’s assets and 
liabilities; for the cancellation of Sylvania’s issued and out- 
standing common stock; and for the payment by Supply 
Corporation of all expenses incident to the merger. As of 
February 28, 1975, Sylvania and Supply Corporation had 
outstanding 15,000 and 1,013,802 shares of capital stock, 
respectively. As of such date, their capitalization appeared 
as follows: 


Supply Corp. Sylvania 





Stated Capital $ 25,345,050 $1,500,000 








Capital Surplus 5,061,772 #£%=--- 

Earned Surplus 38,753,745 1,455,606 

Funded Debt 40,469,700 3,600,000 
$109,630,267 $6,555,606 








Upon completion of the merger, Sylvania’s stock will be re- 
tired and the stated capital represented thereby will be 
credited to Supply Corporation’s capital surplus. Ail other 
items of the capitalization will be consolidated, and no other 
securities will be issued or retired. Accordingly, the pro 
forma capitalization of the surviving company will appear 
as follows: 


Stated Capital $25,345,050 
Capital Surplus 6,561,772 
Earned Surplus 40,209,351 
Funded Debt 44,069,700 





$116,185,873 





It is stated that the proposed transactions will serve a sub- 
stantial purpose and be in the public interest. Specifically, 
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the applicants-declarants believe that the transactions will 
simplify the existing corporate structure of National and 
its subsidiaries by combining, in Supply, all of the gas pro- 
duction, transmission and storage functions now carried by 
the two merging subsidiaries. National projects that the 
merger will result in achieving greater operating efficien- 
cies by eliminating the need to separately account for ser- 
vices and expenses associated with arranging for separate 
financing programs. Furthermore, after the merger, only 
one company, rather than two, will be subject to Federal 
Power Commission regulation. Thus, it is believed that 
savings will be achieved by eliminating the need for sepa- 
rate filings and appearances before that commission. It is 
further stated that the preliminary sale to Mars by Syl- 
vania of properties unrelated to the gas business will free 
Supply Corporation of performing functions not related 
to its primary obligation of supplying gas to Distribution 
Corporation. 


The fees, commissions and expenses paid or incurred in 
connection with the proposed transactions are estimated 
to total $27,100, which includes fees of outside counsel 
totalling $10,000. It is stated that the Federal Power 
Commission has jurisdiction over the abandonment by 
Sylvania and the acquisition by Supply Corporation of 
certain facilities being transferred to Supply Corpora- 
tion, and that no State commission, and no Federal com- 
mission, other than this Commission, has jurisdiction over 
the proposed transactions. 


NOTICE iS FURTHER GIVEN that any interested person 
may, not later than July 7, 1975, request in writing that 

a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of 

fact or law raised by said joint application-declaration, 
which he desires to controvert; or he may request that 

he be notified if the Commission should order a hearing 
thereon. Any such request should be addressed: Secre- 
tary, Securities and Exchange Commission, Washington, 

D. C. 20549. A copy of such request should be served 
personally or by mail (air mail if the person being served 

is located more than 500 miles from the point of mailing) 
upon the applicants-declarants at the above-stated address- 
es, and proof of service (by affidavit or, in case of an attor- 
ney at law, by certificate) should be filed with the request. 
At any time after said date, the joint application-declara- 
tion, as filed or as it may be amended, may be granted 

and permitted to become effective as provided in Rule 

23 of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 there- 
of or take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and orders 

issued in this matter, including the date of the hearing 

(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8814/June 11, 1975 


In the Matter of 


399 FUND 
399 Park Avenue 
New York, New York 10022 


(812-3797) 


ORDER PURSUANT TO SECTION 6(c) GRANTING 
EXEMPTION FROM SECTION 15(a) OF THE ACT 


On May 14, 1975, a notice was issued (Investment 
Company Act Release No. 8790) of an application 
filed on April 16, 1975, by 399 Fund (“Applicant”), 
an open-end non-diversified investment company re- 
gistered under the Investment Company Act of 1940 
(“Act”), for temporary exemption from Section 15(a) 
of the Act to permit Thorndike, Doran, Paine & Lewis, 
Inc., a wholly-owned subsidiary of Wellington Manage- 
ment Company, to render investment advisory services 
to Applicant after the termination of Applicant's pres- 
ent advisory contract and prior to approval of a new 
investment advisory contract by Applicant's sharehold- 
ers. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for hearing has 
been filed and the Commission has not ordered a hear- 
ing. 


The matter having been considered, it is found that the 
granting of the application is appropriate in the public 

interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and pro- 
visions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for temporary exemption from the 
provisions of Section 15(a) of the Act be, and hereby 
is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated author- 
ity. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8815/June 11, 1975 


In the Matter of 


TAX-EXEMPT MUNICIPAL TRUST 
(FIRST NEW YORK SERIES AND 
SUBSEQUENT SERIES) 

767 Fifth Avenue 

New York, New York 10022 


(812-3783) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS 
OF RULE 19b-1 UNDER THE ACT 


On May 15, 1975, a notice was issued (Investment Com- 
pany Act Release No. 8792) of an application filed on 
March 20, 1975 by Tax-Exempt Municipal Trust (First 
New York Series and Subsequent Series) (““Applicant”’), 
a unit investment trust registered under the Investment 
Company Act of 1940 (“Act”), for an order pursuant 
to Section 6(c) of the Act exempting Applicant from 
the provisions of Rule 19b-1 under the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as a matter of course 
unless a hearing should be ordered. No request for a 
hearing has been filed and the Commission has not 
ordered a hearing. 


The matter having been considered, it is found that the 
granting of the requested exemption is necessary or ap- 
propriate in the public interest and consistent with the 
protection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, 
that the monthly distribution of capital gains by the 
Applicant be, and is hereby exempted from the provi- 
sions of Rule 19b-1 under the Act, effective forthwith. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8816/June 12, 1975 


See Securities Act Release No. 5589/June 12, 1975. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8817/June 12, 1975 


In the Matter of 


ROTUNDA TRUSTEES FUND 
One New York Plaza 
New York, New York 10004 


(811-1721) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER DECLAR.- 


ING THAT COMPANY HAS CEASED TO BE AN INVEST- 


MENT COMPANY 


NOTICE IS HEREBY GIVEN that Rotunda Trustees Fund 
(“Rotunda”), registered under the Investment Company 
Act of 1940 (‘Act’) as an open-end diversified manage- 
ment investment company, filed an application on April 

2, 1975, pursuant to Section 8(f) of the Act for an order 
of the Commission declaring that Rotunda has ceased to 
be an investment company as defined in the Act. All inter- 
ested persons are referred to the application on file with 
the Commission for a statement of the representations 
made therein, which are summarized below. 


Rotunda represents that the requisite number of holders 
of its outstanding voting securities at its Annual Meet- 
ing of Shareholders on December 2, 1974, authorized 
the complete liquidation of Rotunda pursuant to a Plan 
of Complete Liquidation approved by its Board of Di- 
rectors on September 5, 1974. In addition, Rotunda has 
filed a Certificate of Dissolution with the Secretary of 
State of the State of Delaware and will cease to exist as 
of acceptance by the Secretary of State. The application 
states that Rotunda has distributed all of its assets ex- 
cept a small reserve for the payment and discharge of 
unpaid obligations. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a 
registered investment company has ceased to be an in- 
vestment company, it shall so declare by order, and, upon 
the effectiveness of such order, the registration of such 
company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than July 8, 1975 at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing 
on this matter accompanied by a statement as to the na- 
ture of his interest, the reason for such request, and the 
issues, if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Commission 
shall order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such 
request shall be served personally or by mail (air mail if 
the person being served is located more than 500 miles 
from the point of mailing) upon Rotunda at the address 
stated above. Proof of such service (by affidavit, or in the 
case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
































Rule 0-5 of the Rules and Regulations promulgated under 
the Act, an order disposing of the application will be issued 
as of course following said date, unless the Commission 
thereafter orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8818/June 12, 1975 


In the Matter of 


EQUITY GROWTH FUND OF AMERICA, INC. 
EQUITY PROGRESS FUND, INC. 

2777 Allen Parkway 

Houston, Texas 77019 


(812-3775) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
17(b) OF THE INVESTMENT COMPANY FOR AN ORDER 
EXEMPTING A PROPOSED TRANSACTION FROM SEC- 
TION 17(a) OF THE ACT 


NOTICE IS HEREBY GIVEN that Equity Growth Fund of 
America, Inc. (“Growth”) and Equity Progress Fund, Inc. 
(“Progress”) (collectively ““Applicants’’), open-end, diver- 
sified management investment companies registered under 
the Investment Company Act of 1940 (“Act’’), have filed 
an application pursuant to Section 17(b) of the Act for 

an order of the Commission exempting from the provisions 
of Section 17(a) of the Act the proposed merger of Progress 
into Growth. All interested persons are referred to the ap- 
plication on file with the Commission for a statement of 
the representations contained therein, which are summar- 
ized below. 


Progress was incorporated in Maryland on March 21, 1974, 
as successor to a Delaware corporation incorporated Octo- 
ber 14, 1954, which was known as Republic Technology 
Fund before 1970. It had net assets of $6,382,428 on De- 
cember 31, 1974. Growth was incorporated in Maryland 
on March 6, 1974, as successor to a Delaware corporation 
incorporated in March, 1966. It had net assets of $36,804,- 
681 on December 31, 1974. American General Capital 
Management, Inc. (“Manager”), American General Capital 
Distributor, Inc. (“Distributor”), and American General 
Capital Services, Inc., all wholly owned subsidiaries of 
American General Insurance Company, act respectively 

as investment manager, national distributor of the shares, 
and transfer, dividend disbursing, and shareowner service 


agent of each of the Applicants. The Boards of Directors 
and the officers of both Applicants, with the exception 
of the fund manager (the individual appointed by the 
investment manager to manage a particular fund port- 
folio), are identical. Both Applicants employ the same 
custodian and auditors. Accordingly, each of the Appli- 
cants may be deemed to be under common control, and, 
therefore, Applicants may be deemed to be affiliated per- 
sons of each other within the meaning of Section 2(a)(3) 
of the Act. 


Applicants propose to enter into an agreement of merger 
under which Progress is to be merged into Growth. 
Growth will be the surviving corporation (“Surviving 
Corporation”’), and the separate existence of Progress 
will cease. The adoption of the Plan and Articles of 
Merger (“Plan”) requires the affirmative vote of at 

least a majority of the outstanding voting securities 

of each of the Applicants. Since the shareholders of 
Growth will be asked to vote on various proposals con- 
cerning Growth in addition to the merger with Progress, 
at the same time as they vote on the merger, and since 
proxies will be soliciated from the shareholders of Pro- 
gress on the question of the merger prior to the vote on 
the matter by the shareholders of Growth, the merger 
will be conditioned on the shareholders of Growth ap- 
proving all of the proposed changes and the proxy ma- 
terials used by Progress will describe the proposed changes 
and state that since the merger is conditioned on their 
approval, the proposed changes would be applicable to 
the surviving fund of the merger. 


The proposed merger is also contingent on the receipt 
of an opinion of counsel to the effect that the merger 
will constitute a tax-free reorganization. 


Each Applicant, immediately preceding the merger, will 
distribute all of its net realized income, in shares or cash, 
at the prior election of the shareowners. 


On the effective date of the merger, the outstanding 
shares of capital stock of Progress will be converted 

into that number of full and fractional shares of Growth 
as shall have an aggregate net asset value as of the close 
of the last business day preceding the effective date of 
the merger equal to the aggregate net asset value of each 
shareowner’s interest in Progress. 


In the computation of each Applicant's net asset value, 
no adjustment will be made to cmpensate for any po- 
tential Federal income tax impact on the shareowners 
of Applicants which might result from differences in 
realized and unrealized capital losses which might exist 
in different proportions in the respective portfolios. As 
of December 31, 1974, Progress had a capital loss carry- 
forward of $11,246,633. Approximately 26.10% of 
this will be lost in the merger, leaving $8,311,262 plus 
Growth’s capital loss carryforward of $22,707,637 on 
such date to offset future realized capital gains of the 
Surviving Corporation for Federal tax purposes. In ad- 
dition, Progress had $3,564,893, and Growth, $13,298,- 
593, of unrealized depreciation on their respective port- 
folios on such date, all of which would be carried over 
in the merger, subject to market changes in the interim. 
Applicants assert that the rationale for use of a tax ad- 
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justment formula is not applicable in this particular merger 
because the higher proportion of capital loss carryforward 
and unrealized depreciation of Progress would be of no 
practical value to shareowners of the merged fund. Appli- 
cants further assert that since the tax effects of the merger 
will be borne not by the respective Applicants but by 
their shareowners, and as the effect on a particular share- 
onwer is dependent on a variety of personal factors such 
as the individual's capital gains tax rate, cost basis, the 
time his shares are ultimately redeemed, as well as the 
Surviving Corporation's future pattern of realization and 
distribution of gains, a tax adjustment cannot be demon- 
strated to result in fairer treatment to the respective share- 
owners than not making an adjustment. 


The investment objective of Progress is appreciation of 
capital. The primary investment objective of Growth is 
appreciation of capital and its secondary objectives are 
protection of capital values and, to a lesser extent, cur- 
rent return on portfolio investments. Although there 
are a number of differences in the computation of sim- 
ilar restrictions, the principal differences between the 
two Applicants are that (a) Progress can borrow up to 
1/3 of its assets to leverage its investing, while Growth 
is limited to borrowings for temporary purposes and 
not to exceed 10% of its total assets; (b) Growth is re- 
stricted to 5% of its assets in companies with less than 
3 years of operations, while Progress is under no simi- 
lar limitation; (c) Progress can invest up to 5% of its 
assets in warrants, while Growth can invest up to 5% in 
puts, calls and similar options; and (d) Progress can in- 
vest up to 5% of its assets in securities of foreign issuers. 


Although Progress has a somewhat more aggressive ap- 
proach than Growth, taking investments for shorter 
periods, there are large overlapping positions in Appli- 
cants’ portfolios and Applicants assert that their invest- 
ment outlooks are substantially similar. In the opinion 
of the Manager, all of the securities in Progress’s port- 
folio are consistent with Growth’s investment policies 
and no sale of portfolio securities would be required 

as a result of the acquisition. 


The proposed merger is contingent upon the approval 
by shareowners of Growth of three other proposals. 
First, shareowners of Growth are being asked to auth- 
orize Growth to lend up to 10% of its portfolio securi- 
ties on 100% collateral, marked to market, an author- 
ity which neither Applicant currently possesses but 
which, it is asserted, can enhance return on investments. 
Second, shareowners of Growth will also vote on a pro- 
posed new investment advisory agreement between 
Growth and the Manager. At the present time Growth 
and Progress have substantially identical advisory agree- 
ments with the Manager. Under the new agreement pro- 
posed for Growth, the investment advisory fee would 
remain the same, but the percentage of Growth’s ordin- 
ary business expenses, excluding taxes, interest, and 
brokerage commissions, to its average daily net assets 
for any fiscal year, above which percentage the Man- 
ager is required to reduce its advisory fee by the amount 
of the excess, would be raised from 1%, to the highest 
percentage that would satisfy the rules and regulations 
of all the States or jurisdictions where Growth’s shares 
are registered for sale. This is presently 1.5% of the first 
$30 million of average daily net assets and 1% of any 
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additional net assets. Third, shareowners of Growth will 
be asked to approve an amendment to its Articles of In- 
corporation to authorize the fund to call for redemption 
shares held in shareowner accounts having a value less 
than $50. Accounts established within one year or in 
which purchases (other than reinvestments) had been 
made within six calendar months would not be subject 
to redemption. Shareowners would be given an oppor- 
tunity to avoid such redemption by the purchase, at 

net asset value (without sales charge), of a number of 
additional shares having a value equal to the difference 
between the value of their account and $50. A deter- 
mination to effect such redemptions would require a 
resolution of the fund’s Board of Directors concurred 

in by a majority of the Directors who are not interest- 
ed persons. The initial redemption by the fund would 
be made only after shareowners had three months’ op- 
portunity to buy additional shares to bring their accounts 
up to $50. On any subsequent redemptions, shareowners 
would be given six months to purchase additional shares. 
The fund’s prospectus would be amended to disclose the 
existence of any charter provision authorizing the fund 
to call its shares. Any power to call shares would not be 
used for at least two years following notice of the initial 
use of such power. 


Section 17(a) of the Act, in pertinent part, provides that 
it shall be unlawful for any affiliated person of a register- 
ed investment company knowingly to sell to or purchase 
from such registered investment company any security 
or other property. Section 17(b) of the Act provides that 
the Commission, upon application, must exempt a pro- 
posed transaction from the provisions of Section 17(a) 

if evidence establishes that the terms of the proposed 
transaction, including the consideration to be paid or 
received, are reasonable and fair and do not involve over- 
reaching on the part of any person concerned and the 
proposed transaction is consistent with the policy of 
each registered investment company concerned and with 
the general purposes of the Act. 


Applicants assert that the terms of the proposed merger 
are fair and reasonable and do not involve overreaching 
on the part of any person concerned since shares of the 
Surviving Corporation will be issued for shares of the 
merger entity on the basis of the respective net asset 
values of each determined at the close of business on the 
last business day preceding the effectiveness of the mer- 
ger. Applicants state that shareowners of Progress will be 
fully apprised of the consequences of a vote in favor of 
the merger proposal, i.e., that if the merger is approved 
the Surviving Corporation will be authorized to lend its 
portfolio securities, redeem shareowner accounts having 
a value of less than $50, and will have a new advisory 
agreement with a raised expense limitation. Applicants 
assert that the merger is consistent with the policies of 
both Growth and Progress. Applicants state that the 
merged entity will benefit from the elimination of cer- 
tain duplications in the areas of auditing, accounting, 
legal, directors’ fees, qualification of shares for sale, pre- 
paration and printing of shareowner reports, prospectuses 
and proxy material, and possible savings in brokerage com- 
missions and custodian fees which cannot be estimated. 
Based on estimable expenses, these savings will only offset 
part of Progress’ significantly higher expense ratio than 
Growth, leaving the ratio of the Surviving Corporation at 
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an estimated 1.15% or $.0627 per share, as contrasted to 
Growth’s ratio without the merger of 1.07% or $.0583 per 
share. However, in view of the large redemptions being 
suffered by Growth over the past year, Progress having 

a much lower rate of net redemptions, and the recom- 
mendations of the Manager and the Distributor that a 
single fund could be better promoted and more efficient- 
ly managed, Applicants assert that this slight increase of 
expenses to Growth’s shareowners is significantly out- 
weighed. Applicants therefore assert that the proposed 
merger is consistent with the general purposes of the Act. 


All expenses of Progress in connection with the merger, 

and all expenses of Growth, except the relatively small 
registration fee payable to the Commission for shares to 

be issued in the merger, which exceed the costs of Growth’s 
1974 annual meeting of shareowners, will be borne by the 
Manager. The Manager has further agreed to pay to Growth 
any amounts which Growth is required to pay pursuant to 
the exercise of dissenters’ rights which are in excess of the 
net asset value of the shares so tendered computed in ac- 
cordance with Rule 22c-1. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than July 7, 1975, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing 

on the matter accompanied by a statement as to the nature 
of his interest, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, or he 
may request that he be notified if the Commission shall 
order a hearing thereon. Any such communications should 
be addressed: Secretary, Securities and Exchange Commis- 
sion, Washington, D. C. 20549. A copy of such request 
shall be served personally or by mail (air mail if the person 
being served is located more than 500 miles from the point 
of mailing) upon the Applicants, c/o Carl Frischling, Esq., 
717 Fifth Avenue (Fourth Floor), New York, New York, 
10022. Proof of such service (by affidavit or, in the case 

of an attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by Rule 

0-5 of the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be issued 

as of course following July 7, 1975, unless the Commis- 
sion thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a hearing 
or advice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, including 

the date of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 6922/June 6, 1975 


SEC v. LUM’S INC., et ai. 
(Now named CAESAR’S WORLD, INC.) 
71 Civ. 5323 (S.D.N.Y.) 


The Commission announced that on May 12, 1975 
Judge Charles R. Wiener, United States District Court 
Judge for the Eastern District of Pennsylvania issued 

a Final Judgment of Permanent Injunction against 
Jerome Zarowitz, Jay J. Sarno, Stanley Mallin, 

William S. Weinberger, Harry Wald, Daniel Stein, 
Nathan Jacobson, Victor J. Rogers, Sol J. Rogers, 
Nathan J. Rogers, Ben J. Rogers and Albert Fac- 

cinto enjoining them from further violations of Sec- 
tions 10(b} and 14(a) of the Securities Exchange Act 
and Rules 10b-5 and 14a-9 thereunder. The defendants 
consented to the entry of the Final Judgment of Per- 
manent injunction without admitting or denying the 
allegations of the Commission’s complaint. As part of 
the ancillary relief which had been sought by the Com- 
mission in this action in the form of disgorgement, the 
defendants contributed $1,100,000 in cash toward an 
overall settlement of private actions which were based, 
with respect to these defendants, on allegations similar 
to those of the Commission’s action. A Final Judgment 
of Dismissal was issued by Judge Weiner with respect to 
another defendant, Edward Jacobson. The Commission 
consented to the dismissal in connection with the injunc- 
tive and ancillary relief obtained with respect to the 
other defendants listed above. 


The Commission’s complaint charged that the above 
named defendants, together with Caesar’s World, Inc. 
(“CWI”), which at that time was named Lum’s Inc., 
violated Sections 10(b) and 14(a) of the Exchange 

Act and Rules 10b-5 and 14a-S thereunder in connec- 
tion with a proxy statement and two registration state- 
ments which were filed as part of the acquisition of 
Caesar’s Palace Hotel and Casino in Las Vegas, Neva- 
da, by CWI. The complaint alleged, among other things, 
that the unaudited financial statements of Caesar’s 
Palance for the five month period of May 1, 1969 to 
September 30, 1969 which were included in the regis- 
tration statements were false and misleading in that 
they did not reflect the actual earnings of the casino, 
and that the registration statements and other com- 
munications were false and misleading in that they failed 
to disclose material facts in connection with the opera- 
tions, financial results, and the disposition of funds of 
Caesar’s Palace during the five month period stated 
above. The Commission’s complaint sought the disgorge- 
ment of the funds which the complaint alleged should 
have been included in the reported income for the five 
month period. The individual defendants referred to 
above were part owners of Caesar’s Palace at the time 
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of the acquisition by CWI and some of the defendants 
were also officers of Caesar’s Palace during the five 
month period. 


(See Litigation Release No. 5238 December 6, 1971 for 
further information). 


CWI previously consented to the entry of a permanent 
injunction and undertook certain procedures in connec- 
tion with casino operations and in connection with any 
future acquisition of casinos. (See Litigation Release No. 
6317, April 12, 1974 for further information). The en- 
try of the Final Judgment of Permanent Injunction as 
to the individual defendants listed above concludes the 
Commission's action. 





Litigation Release No. 6923/June 6, 1975 


US v. CHARLES F. RAYMOND, et al. 
(U.S.D.C., E.D. Pa., Crim. No. 74-551) 


Robert E. J. Curran, United States Attorney for the East- 
ern District of Pennsylvania, and William R. Schief, Ad- 
ministrator of the Washington Regional Office of the Se- 
curities and Exchange Commission, announced that on 
May 20, 1975, Charles F. Raymond (Raymond) of Los 
Angeles, California; David A. Bury (Bury) of Moorestown, 
New Jersey; and Gilbert J. Sharell (Sharell) of Medford, 
New Jersey were sentenced by the Honorable Louis C. 
Bechtle, United States District Court Judge for the East- 
ern District of Pennsylvania. 


Raymond was sentenced to fifteen months imprisonment, 
five years probation, and was fined $50,000. Raymond 
had previously pleaded guilty to fourteen counts of an in- 
dictment charging securities fraud, three counts charging 
mail fraud and three counts charging the sale of unregis- 
tered securities. Bury and Sharell were sentenced to five 
years probation and a $5,000 fine as a result of their 
prior guilty pleas to three counts of an indictment charg- 
ing the sale of unregistered securities and to a criminal 
information charging violations of the registration provi- 
sions of the federal securities laws. At the time of sen- 
tencing various counts of the indictment to which guilty 
pleas were not entered were dismissed. 


The defendants were indicted on September 19, 1974, 
wherein they were charged with securities registration 
and antifraud violations, mail fraud and conspiracy in 
connection with the sale of unregistered securities, name- 
ly interests in oil and gas drilling programs of Westland 
Minerals Corporation. 


For further information see Litigation Release Nos. 6526 
and 6858. 
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Litigation Release No. 6924/June 6, 1975 


US v. FRANK S. MORRIS, et al. 
(U.S.D.C. Ore. CR 75-144) 


US v. DONALD RIDDELL 
(U.S.D.C. Ore. CR-75-143) 


Sidney |. Lezak, United States Attorney for the District 
of Oregon, and Jack H. Bookey, Administrator of the 
Seattle Regional Office, announced that on May 29, 1975 
a Federal Grand Jury sitting in Portland, Oregon returned 
a 31-count indictment against Frank S. Morris, Donald 
Riddell, Frances Nitsch and Robert Lind, all of Portland, 
Oregon; and that on the same date the Grand Jury return- 
ed a separate 13-count indictment against Riddell, arising 
from similar conduct with his own company. 


The Morris indictment charges defendants with 15 counts 
of fraud in the sale of securities, 14 counts of mail fraud, 
1 count of the sale of unregistered securities, and 1 count 
of conspiracy to commit the foregoing offenses. The Rid- 
dell indictment charges Riddell with 7 counts of fraud 

in the sale of securities and 6 counts of mail fraud. 


The two indictments charged the four individuals men- 
tioned above with the offering and selling to investors 
in numerous states, including Oregon, Washington and 
California, unregistered securities described as evidences 
of indebtedness, consisting of a contract of sale of collat- 
eral, which included truck tires, truck tractors and trail- 
ers. In connection with the sale of these securities, the 
defendants employed misrepresentations and omissions 
regarding the existence of any such collateral, the bona 
fide sale of such collateral to purchasers, the identity 
and relationship of the purchasers, the genuineness of 
the contract of sale, the source of monthly payments 
made to investors purchasing such contracts, and the se- 
curity of such an investment. 





Litigation Release No. 6925/June 6, 1975 


SEC v. THE CHRISTIAN AND MISSIONARY 
ALLIANCE FOUNDATION, INC. 
{M.D. Fla., Civ. Action No. 75-26-Ft. M.K.) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office, and William Nortman, Associate Regional Ad- 
ministrator, Miami Branch Office, of the Securities 

and Exchange Commission, announced that on May 30, 
1975, a Complaint was filed in the United States Dis- 
trict Court for the Middle District of Florida at Tampa, 
Florida, seeking a permanent injunction to prohibit al- 
leged violations of the antifraud provisions of the Secur- 
ities Act of 1933 and the Securities Exchange Act of 
1934, by the Christian and Missionary Alliance Founda- 
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tion, Inc., (“Foundation”) of Ft. Myers, Florida, in con- 
nection with the offer and sale of “Note Certificates”’ 





On June 2, 1975, the Honorable Ben Krentzman, United 
States District Judge, entered an Order of Permanent In- 
junction permanently enjoining the Foundation from fur- 
ther violations of the foregoing provisions of the federal 
securities laws in connection with the offer and sale of 
the “Note Certificates” or any other security. The Foun- 
dation consented to the entry of the Order of Perma- 

nent Injunction without admitting or denying the allega- 
tions contained in the Commission’s Complaint. 





Litigation Release No. 6926/June 9, 1975 


SEC v. AIRWAYS ENTERPRISES, INC., et al. 
(S.D.N.Y., Civil No. 75- ) 


William D. Moran, Administrator of the New York Re- 
gional Office of the Securities and Exchange Commis- 
sion, announced the filing of a complaint in the United 
States District Court for the Southern District of New 
York on June 2, 1975 charging Airways Enterprises, 
Inc. (“Airways”), a Delaware Corporation located in 
New York, New York, Gabriel T. Podlofsky (“Podlof- 
sky”) of New York, New York and San Juan, Puerto 
Rico, former president and director of Airways, and 
Marvin F. Rosenbaum (“Rosenbaum”) of New York, 
New York, former vice-president, secretary, treasurer 
and director of Airways, with violations and aiding 

and abetting violations of the antifraud, proxy and 
reporting provisions of the Securities Exchange Act of 
1934. 


Airways, operating through its wholly-owned subsidi- 
ary, North Cay Airways, Inc., is engaged in the short- 
haul air taxi business providing scheduled and charter- 
ed passenger and cargo services between San Juan and 
other cities of Puerto Rico and between Puerto Rico 
and neighboring islands. 


The complaint which seeks final judgments of perma- 
nent injunction against all defendants alleges that de- 
fendant Airways failed to disclose material facts and 
events in its proxy, periodic, quarterly and annual re- 
ports required to be filed with the Commission, includ- 
ing, among other things, the following: 


a. The improper certification of Airways 
financial statements for fiscal years 1972 
and 1973; 


b. The receipt by defendant Rosenbaum of 
a portion of the fee originally paid to Air- 
ways auditor in connection with the im- 
proper certification of Airways’ 1972 fi- 
nancials; 





which were issued and sold by the Foundation since 1971. 


c. The assignment by Airways of virtually all 
its assets to secure past due debts; and 


d. Airways’ participation in various inter-deal- 
ings with companies in which defendants 
Podlofsky and Rosenbaum had substantial 
proprietary interests. 


The Commission’s complaint also alleges that defendant 
Airways failed to file with the Commission its annual re- 
port on Form 10-K for fiscal year 1974 which was due 
on February 28, 1975 and its quarterly report on Form 
10-O for the first quarter of 1975 which was due on 
April 15, 1975. 


On the same date as the filing of this Complaint de- 
fendants Airways and Rosenbaum consented to the 
entry of permanent injunction. Consenting on behalf 

of the company was Asher Adelman, who became Chair- 
man of Airways Board of Directors after the violations 
as alleged in the complaint had occurred. In consenting 
to the entry of permanent injunction Airways and Pod- 
lofsky neither admitted nor denied allegations in the 
Commission’s Complaint. 


In addition to the injunctive relief against Airways, 

the Consent Judgment also provides that Airways shall 
appoint certificed public accountants to review the 
books and records of defendant Airways for the period 
December 1, 1971 to date, and to review all transac- 
tions in connection with defendant Airways’ inter- 
dealings with related companies and others. 


In addition to the injunctive relief against Rosenbaum 
the Consent Judgment provides that Rosenbaum be 
enjoined from holding a position as an officer or di- 
rector of Airways and Rosenbaum be enjoined from 
voting, directly or indirectly, any shares of Airways 
which he presently owns, formerly owned, shall own 
or acquire in which he has a beneficial interest, such 
order to remain in force and effect for one year or un- 
til lifted or otherwise limited by the Court. 





Litigation Release No. 6927/June 11, 1975 


SEC v. COSMOPOLITAN INVESTORS FUNDING 
CO., et al. 


The Securities and Exchange Commission today announ- 
ced the filing of a complaint in the United States District 
Court for the Middle District of Pennsylvania seeking to 
enjoin Cosmopolitan Investors Funding Co., Robert J. 
DiStefano, Robert R. Nelson, Ramon N. D’Onofrio, 
Alfred P. Herbert, Herbert & D’Onofrio A.G., formerly 
known as D’Onofrio & Feeney A.G., Ernst Ballmer and 
Bank Hofmann A.G. from further violations of Section 
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10(b) of the Securities Exchange Act of 1934 and Rule 
10b-5 thereunder and Cosmopolitan Investors Funding 
Co., Robert R. Nelson and Robert J. DiStefano from 
further violations of Sections 13(a) and 14(a) of the 
Exchange Act. 


The complaint alleged that during 1970 and 1971, the 
defendants engaged in a scheme to defraud the purchas- 
ers and sellers of the common stock of Cosmopolitan. 
The complaint alleged that Nelson and DiStefano pur- 
chased with $210,000 of the corporate funds of Cosmo- 
politan shares of two off-shore mutual funds which were 
of little or no value and that these “investments” were 
made with the understanding that $85,000 of these 
funds would be deposited in secret Swiss bank accounts 
for the personal benefit of DiStefano and Nelson, the 
president and vice-president of Cosmopolitan, respec- 
tively. 


The complaint further alleged that defendants Cos- 
mopolitan, Nelson and DiStefano filed or caused to be 
filed with the Commission periodic reports and proxy 
statements during this period which were false and 
misleading in that they, among other things, fail to 
disclose the corporate monies kicked-back to Nelson 
and DiStefano and reflect a net value of $147,500 for 
these “‘investments” which were in fact of little or no 
value. 





Litigation Release No. 6928/June 11, 1975 


SEC v. GENERAL REFRACTORIES COMPANY, 
et al. 
(D.C. Civil No. 75-0809) 


The Securities and Exchange Commission announced 
that on May 30, 1975, the Honorable John H. Pratt, 
United States District Judge for the District of Colum- 
bia, entered a Temporary Restraining Order enjoining 
Hermann Mayer, Dan Mayer, Refrax Handels Anstalt, 
Sanbil Handels Anstalt, Magnesit Holding A. G., Aldo 
Handels Anstalt and, among others, certain named 
agents from purchasing, selling, voting or otherwise 
acquiring, disposing of orencumbering any securities 
of General Refractories Company. The above individ- 
uals and companies were all named as defendants in 
the Commission’s injunctive action filed on May 21, 
1975.Judge Pratt’s order was extended by Judge 
Smith on June 9, 1975, for an additional ten-day 
period and expires at 10:00 a.m. on June 19, 1975. 


For further information, please see Litigation Release 
No. 6898 and Litigation Release No. 6919. 
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Litigation Release No. 6929/June 11, 1975 


US v. J. HARLOW TUCKER 
(E.D. Wash. CR 74-77) 


Dean C. Smith, United States Attorney for the Eastern 
District of Washington and Jack H. Bookey, Adminis- 
trator of the Seattle Regional Office of the Securities 
and Exchange Commission, announced that J. Harlow 
Tucker, age 40, of Spokane, Washington, on June 4, 
1975 entered a plea of guilty to each of five counts 
charging him with engaging in a scheme to defraud 
debenture and limited partnership purchasers in viola- 
tion of Section 17 of the Securities Act of 1933. 


The guilty pleas came on the 15th day of a jury trial 
that commenced on May 14, 1975. Tucker had been 
charged in a 33 count indictment on August 20, 1974 
with violating the antifraud provisions of the Securi- 
ties Act and with Mail Fraud violations. The case invol- 
ved the sale of common stock and subordinated conver- 
tible debentures of The Davenport Hotel, Inc., limited 
partnership interests and personal ioans involving Tuck- 
er and The Davenport Hotel, Inc. and certain other 
securities all totaling in excess of $4,000,000 to more 
than 1,000 Washington investors. Sentencing will be 
done following a pre-sentence investigation. 


For further information see Litigation Release No. 
6494. 





Litigation Release No. 6930/June 11, 1975 


SEC v. HAROLD P. KOENIG, et al. 
United States District Court 
Southern District of New York 

71 Civil 5016 


The Securities and Exchange Commission today announ- 


ced that on March 21, 1975 the Honorable Inzer B. Wy- 
att, United States District Judge for the Southern Dis- 
trict of New York, issued an order dismissing the Com- 
mission’s action against Harold P. Koenig (‘“Koenig’’), 
Ecological Science Corporation (now known as AMI- 
COR Incorporated) and Cesare De Franceschini (“De 
Franceschini”) without any final judgement on the 
merits and without prejudcie to the prior proceedings 
therein, including that the order of preliminary injunc- 
tion issued on July 7, 1972 against all defendants sur- 
vives the Court’s order. Judge Wyatt’s order was issued 
after a stipulation was entered into between counsel for 


the Commission and for Koenig, Ecological Science Cor- 


poration and De Franceschini agreeing that this action 

be closed without prejudice either to the prior proceed- 
ings or to the positions asserted in this litigation by the 
respective parties thereto. 
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The stipulation was entered into following an order of 
the United States District Court for the Southern Dis- 
trict of New York entering a judgment acquitting on 

all counts Koenig and others in United States v. Koenig, 
etal. That decision is reported at C.C.H. Fed. Sec. L. 
Rep. para. 94, 765. 





Litigation Release No. 6931/June 12, 1975 


SEC v. AMERICAN COMMODITY EXCHANGE, INC., 
et al. 
(W.D. Okla.) 


Robert F. Watson, Administrator of the Fort Worth Re- 
gional Office of the Securities and Exchange Commis- 
sion, today announced the filing of a civil injunctive 
complaint May 27, 1975, in Federal District Court at 
Oklahoma City against thirty-six defendants, includ- 

ing fourteen corporations and twenty-two individuals, 
involving the offer and sale of purported options on 
commodity futures contracts sold to investors through- 
out Oklahoma, Kansas, Missouri and Nebraska. 


The complaint alleges the defendants violated the se- 
curities registration, antifraud, and broker-dealer regis- 
tration provisions of the federal securities laws and 
requests the appointment of a receiver for two defend- 
ants, American Commodity Exchange, Inc., and Com- 
modity Clearing House, Inc., and disgorgement of funds 
received from the public by all of the individual defend- 
ants which were not used for the purchase of commodity 
option contracts as promised to investors. 


Charged in the complaint were: 


Name and Location Violations Alleged 





American Commodity 
Exchange, Inc. 
Oklahoma City, Oklahoma 


Securities fraud 


Barclays Investment 
Corporation 
Tarzana, California 


Unregistered securities, 
Securities fraud 


Commodity Clearing House, Securities fraud 


Inc. 

Oklahoma City, Oklahoma 

CommTrade of Nebraska, Unregistered securities, 

Inc, Securities fraud, 

Omaha, Nebraska Unregistered broker- 
dealer 





Name and Location 


Financial General Corporation 
Oklahoma City, Oklahoma 


Fourth Dimension Investment 
Company 
Oklahoma City, Oklahoma 


Gibson Commodity Options, 
Inc. 
Tulsa, Oklahoma 


London Commodity Fund, 
Ltd. 

Grand Cayman Islands 
British West Indies 


London House Brokerage 
Firm, Inc. 
Oklahoma City, Oklahoma 


London Investors, Ltd. 
Grand Cayman Islands 
British West Indies 


Midwest Commodities, Inc. 
Kansas City, Missouri 


North American Commodi- 
ties, Inc. 
Kansas City, Kansas 


Opportunity Research 
Corporation 
Oklahoma City, Oklahoma 


Preferred Commodity Op- 
tions Corp. 
Tulsa, Oklahoma 


Ronald W. Acker 
Oklahoma City, Oklahoma 


Jeanne C. Alvarado 
Oklahoma City, Oklahoma 


Eugene E. Anderson 
Oklahoma City, Oklahoma 


Violations Alleged 





Unregistered securities, 


Securities fraud 


Unregistered securities, 
Securities fraud, 
Unregistered broker- 
dealer 


Unregistered securities, 
Securities fraud 


Unregistered securities, 
Securities fraud, 
Unregistered broker- 
dealer 


Unregistered securities, 
Securities fraud 


Unregistered securities, 
Securities fraud, 
Unregistered broker- 
dealer 


Unregistered securities, 
Securities fraud, 
Unregistered broker- 
dealer 


Unregistered securities, 
Securities fraud 


Unregistered securities, 
Securities fraud, 
Unregistered broker- 
dealer 


Unregistered securities, 
Securities fraud 


Securities fraud 


Unregistered securities, 
Securities fraud 
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Lioyd E. Barnes 
Oklahoma City, Oklahoma 


Gloria Dobson 
Oklahoma City, Oklahoma 


Donald C. Eyer 
Kansas City, Missouri 


William G. Fisher 
Oklahoma City, Oklahoma 


Marguerite Gibson 
Tulsa, Oklahoma 


Jerome Leslie Goldberg 
Los Angeles, California 


Robert P. Hanford 
Tulsa, Oklahoma 


Larry R. McDaniel 
Oklahoma City, Oklahoma 


Marcus P. Mears 
Oklahoma City, Oklahoma 


William G. Morgan 
Tulsa, Oklahoma 


Dennis C. Raddant 
Tulsa, Oklahoma 


Bobby J. Rogers 
Oklahoma City, Oklahoma 


John R. Seelye 
Oklahoma City, Oklahoma 


Betty Jo Smay 
a/k/a Betty Jo Ander- 
son 

Oklahoma City, Oklahoma 


Ralph C. Thomas 
Edmond, Oklahoma 


Charles M. Williams 
Dallas, Texas 


Howard D. Williams 
Tulsa, Oklahoma 
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Violations Alleged 





Unregistered securities, 
Securities fraud 


Unregistered securities, 
Securities fraud 


Unregistered securities 
Securities fraud 
Unregistered securities, 
Securities fraud 


Unregistered securities, 
Securities fraud 


Unregistered securities, 
Securities fraud 


Unregistered securities, 


ce 


Securities fraud 


Unregistered securities, 
Securities fraud 


Unregistered securities, 
Securities fraud 


Securities fraud 


Unregistered securities, 
Securities fraud 


Securities fraud 


Unregistered securities, 
Securities fraud 


Unregistered securities, 
Securities fraud 


Securities fraud 


Securities fraud 


Name and Location Violations Alleged 





Earl E. Williams 
Baxter Springs, Kansas 


Securities fraud 


Harold L. Wilson 
Leawood, Kansas 


Unregistered securities, 
Securities fraud 


The complaint alleged that defendant Howard Williams, 
then a member of the Oklahoma legislature, devised a 
scheme to defraud the investing public by creating a 
vehicle to operate as the only commodity options ex- 
change in Oklahoma under legislation enacted in May 
1973, for the purpose of generating unearned fees for 
himself and his associates. 


According to the complaint, the scheme was imple- 
mented beginning in May 1973 by Howard Williams 
with the assistance of defendants Fisher (at the time 
the securities administrator for the State of Oklahoma), 
Raddant (then a staff member of the Oklahoma Secur- 
ities Commission), Rogers, Morgan, Seelye and Alvara- 
do; the other named defendants participated in and 
aided and abetted the scheme in various capacities. 
Thereafter, the complaint alleges, various broker-deal- 
er firms, unregistered with the Securities and Exchange 
Commission, including Preferred Commodity Options 
Corporation, Gibson Commodity Options, Inc., and 
London House Brokerage Firm, Inc., were created and 
operated by defendants Acker, Anderson, Dobson, 
Gibson, Hanford, McDaniel, Mears, Morgan, Rogers, 
and Smay, to engage in the sale of purported com- 
modity option contracts to the investing public with 
the transactions being purportedly executed through 
the facilities of American Commodity Exchange, Inc. 
and Commodity Clearing House, Inc., the only entities 
sanctioned under the revamped Oklahoma statute. 


According to the complaint, as investors exercised 
the option contracts at a paper profit, the issuers of 
the contracts defaulted in payment of funds owed to 
such investors and instead of receiving cash payment, 
the investors’ “profits” were converted into new op- 
tions issued by other entities. It is alleged in the com- 
plaint that the purported option contracts were actu- 
ally ‘‘naked” in that they were not covered by the 
purchase of corresponding commodity futures con- 
tracts or the actual physical commodity. When one 
of the issuers refused to issue any further option con- 
tracts due to Preferred Commodity Options Corpor- 
ation’s non-Payment of premiums on earlier option 
contracts, Preferred Commodity Option Corpora- 
tion began purchasing purported option contracts 
through North American Commodities, Inc., oper- 
ated by defendants Wilson and Eyer, from Barclays 
investment Corporation and London Investors, 

Ltd., operated by defendant Goldberg. Many of 
these option contracts were non-assignable or in- 
valid. 


The complaint charges that the defaults and conse- 
quent rol!-overs in these option transactions resulted 
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in the financial failure of the broker-dealer firms by March 
1974, at which time the assets Of the lead firm, Preferred 
ommodity Options Corporation, including funds belong- 
ing to its customers, were transferred to Commodity Clear- 
ing House, Inc. in exchange for worthless promissory notes. 


According to the complaint, after the collapse of Preferred 
Commodity Options Corporation, defendants Acker, Mears, 
and Hanford organized and operated CommTrade of Ne- 
braska, Inc. to sell purported commodity option contracts 
issued by Financial General Corporation, operated by de- 
fendant Barnes. 


The complaint further alleges that in connection with the 
offer and sale of these securities, the defendants made false 
and misleading statements and omissions of material facts 
to investors concerning, among other things: 


(a) The use of the proceeds from the sale of securities re- 
ceived from investors; 


(b) The source of funds paid to investors as profits; 


(c) The ability of the issuers of the securities to meet 
their obligations to the purchasers of the securities; 


(d) The source of the securities being issued to investors; 


(e) The establishment of escrow accounts by the entities 
involved in the issuance of the securities; 


or other statements of similar purport or object. 


n addition, the complaint seeks the appointment of a re- 
ceiver for American Commodity Exchange, Inc. and Com- 
modity Clearing House, Inc., or to ascertain the disposition 
of funds received by these entities during the implementa- 
tion of the scheme, so that the corporate books and records 
can be obtained and funds can be traced. 





Litigation Release No. 6932/June 12, 1975 


SEC v. LIFE SCIENCES, INC. 
(District of Columbia Civ. Action No. 75-0421) 


The Securities and Exchange Commission (“Commission”) 
announced that on May 30, 1975, U. S. District Court 
Judge John J. Sirica filed a final order by consent perma- 
nently enjoining Life Sciences, Inc. (“Life Sciences”) New 
York, New York, from failing timely to file in proper form 
current and periodic reports in contravention of Section 
13(a) of the Securities Exchange Act of 1934 (“Exchange 
Act”) and rules thereunder. 


The Commission suspended over-the-counter trading in the 
securities of Life Sciences for one ten-day period beginning 
on March 5, 1975 and advised brokers and dealers that quo- 
tations in the securities of Life Sciences subsequent to such 
ading suspension would be subject to the provisions of 
Rule 15c2-11 promulgated under Section 15(c)(2) of the 
Exchange Act. 








Litigation Release No. 6933/June 12, 1975 


US v. TECHNICAL FUND, INC., et al. 


Floyd H. Gilbert, Regional Administrator of the Boston Re- 
gional Office of the Securities and Exchange Commission 
and the Honorable James M. Gabriel, U. S. Attorney for the 
District of Massachusetts, today announced that the Honor- 
able Walter Jay Skinner, U. S. District Judge, imposed the 
following sentences on Edward Vanasco, of Valley Stream, 
New York; Howard P. Smolar, of Newton Center, Massachu- 
setts; and Attorney Sumner H. Woodrow, of Belmont, Mass- 
achusetts following conviction for violations of various pro- 
visions of the federal securities laws. Vanasco was sentenced 
to three years in jail; Smolar was sentenced to two years in 
jail, one month to be served, the balance suspended, and 
placed on probation for two years; Woodrow was sentenced 
to one year in jail, sentence suspended, and place on proba- 
tion for one year. The execution of sentences was stayed 
pending appeal. The sentencing follows verdicts of guilty 
returned by a federal jury on April 28, 1975. 


The seven counts which went to the jury concerned the de- 
fendants and their relationship with a Boston based mutual 
fund, the Technical Fund, Inc. and a Boston and New York 
brokerage house, Security Planners Limited. The fund had 
been placed in receivership pursuant to an SEC action in 
May of 1972, while the brokerage firm had been committed 
to a Securities Investor Protection Corporation trusteeship, 
again following Commission action, in July, 1971. 


Attorney Woodrow was counsel for both the fund and the 
brokerage firm. Smolar was president of the fund and a sales 
manager of the brokerage firm. Vanasco was alleged to be an 
undisclosed principal of the brokerage firm and a controlling 
person behind the operations of both the firm and fund. 


Woodrow was convicted of participating in the filing of a 
false broker-dealer registration form in behalf of Limited and 
certain undisclosed principals including Smolar and Vanasco. 
He was also convicted of employing a scheme to defraud in 
connection with the diversion of $29,000 from the Technical 
Fund to the brokerage firm. 


In addition to a count charging conspiracy to violate the fed- 
eral securities laws, Smolar and Vanasco were also convicted 
of filing false financial reports in behalf of the brokerage firm 
Security Planners Limited with the Securities and Exchange 
Commission and engaging in prohibited affiliated transactions 
with the Technical Fund in violation of the Investment Com- 
pany Act of 1940. 


Smolar and Vanasco were also convicted in separate counts 
for participating in a course of conduct whereby Vanasco, 
who had been barred by the SEC from being associated with 
a broker and dealer in securities in 1962, became an undis- 
closed controlling person with respect to Security Planners 
Limited. 
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ACCOUNTING SERIES 





TRUST INDENTURE 








TRUST INDENTURE ACT OF 1939 ACCOUNTING SERIES 
Release No. 399/June 10, 1975 Release No. 172/June 13, 1975 





The Securities and Exchange Commission has issued an See Securities Act Release No. 5590/June 13, 1975. 
order under the Trust Indenture Act of 1939 on appli- 
cation of The Dow Chemical Company (the “Company”) 
that the trusteeships of First National City Bank under 
two indentures relating to the Company are not so likely 
to involve a material conflict of interest as to make it 
necessary to disqualify First National City Bank from 
acting as trustee. 
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